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TOPICAL INDEX TO CASE DIGESTS 


ABUSE OF PROCESS — ATTORNEYS — 
WRITS OF NE EXEAT 


An attorney who obtains a writ of ne exeat 
on behalf of a client in a family action may be 
liable to the arrested spouse for abuse of 
process if after its issuance the attorney com- 
mits ‘‘further acts’? which reveal that the 
attorney’s ultimate intent was to use the writ 
for a purpose ulterior to the one for which it 

was designed; here, plaintiff certified that the 
defendant knowingly and materially mis- 

ied dhe separ to Gee bites ta: ander to 

justify setting bail in the amount of the wife’s 
demands, and used the threat of reincarcera- 
tion under the writ as a means of extorting a 
settlement and payment of counsel fees — if 
these ‘‘further acts’’ occurred they establish 
the characteristic element of abuse of process, 
and defendant’s motion should not have been 


granted. 


Appellate Division; Tedards v. Auty, A- 
3570-87T8; opinion by Brody, J.A.D.;° decided 


April 21, 1989; ‘n Opinions Approved column 
May 25, 1989. 
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ADMINISTRATIVE LAW — EN- 
VIRONMENTAL PROTECTION 


John O. Marsh, Jr., Secretary of the Army, et 
al, petitioners vy. Oregon Natural Resources 
Council et al 

No. 87-1704 

Argued January 9, 1989 

Decided May 1, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Ninth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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F. Dale Robertson, Chief of the Forest Service, 
et al, petitioners v. Methow Valley Citizens 
Council et al 

No. 87-1703 

Argued January 9, 1989 

Decided May 1, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Ninth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ADMINISTRATIVE LAW — HMFA — 
MORTGAGES 


Three regulations of the New Jersey Housing 
and Mortgage Finance Agency are invalidated: 
N.J.A.C. 5:80-5.10, which prohibits the pre- 
payment of agency-financed mortgage loans 
without its prior approval, provides no stan- 
dards to guide HMFA’s discretion; 5.8, which 
restricts return on equity after the sale of an 
agency-financed project and prepayment of the 
— mortgage, cannot in its present 
form with the underlying statu- 
tory wohateaiian and appears to have been 

adopted partly for a purpose different from 
that stated by HMFA; and the fees imposed by 
5.9 on the sale of an agency-financed project 
are patently excessive. 


Supreme Court; Lower Main Street Asso- 
ciates et al v. N.J. Housing and Mortgage 
Finance Agency, A-11/12 Sept. Term 1988; 
opinion by Stein, J.; decided February 22, 1989; 
in Opinions Approved column March 9, 1989. 
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ADMINISTRATIVE PROCEDURE — CDS 
— DUE PROCESS — OFFICERS 
(see also HIGHWAYS) 


The fact that the hearing to discipline the 
trooper was conducted by the superintendent of 





the Division of State Police, who had partici- 
pated in the Division ’s protocols for drug 
testing, was not a denial of a (al- 
though the superintendent could refer the mat- 
ter for a hearing by an administrative law 
judge); however, the superintendent should not 
ve relied on the first, unconfirmed, EMIT 
test as establishing a ‘‘continued use of mari- 
juana,”’ and the matter is remanded for a 
rehearing, where the superintendent may con- 
sider the Attorney General’s guidelines on drug 
esting (established while this appeal was pend- 
ing) and should consider appellant’s constitu- 
tional claims (not raised at the first 
with the parties being given the opportunity to 
develop an adequate record in light of the U.S. 
Supreme Court’s recent decisions on the sub- 


ject. 


Supreme Court; In re Carberry, A-19 Sept. 
Term 1988; opinion by Pollock, J.; decided April 
13, 1989; in Opinions Approved column April 27, 
1989. 
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ADOPTIONS — JURISDICTION 


The Legislature has given the Superior Court 
jurisdiction to grant an adoption to non- 
residents if the child was placed with them by 
an adoption agency approved by the New 
Jersey Department of Human Services. 


Appellate Division; In re DFH et al, A-5383- 
87T3F; opinion by Brody, J.A.D.; decided Feb- 
ruary 8, 1989; in Opinions Approved column 
March 2, 1989. 
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AFFORDABLE HOUSING 
(see COAH, MUNICIPAL LAND USE) 


AGE — ALCOHOLIC BEVERAGES 


N.J.S.A. 2C:33-17 does not limit prosecution 
to persons 21 or older, and the conviction of 
defendant, who was over 18 but under 21 when 
he held the party that resulted in his being 
charged with serving an alcoholic beverage to 
an underage person, is affirmed. 


Appellate Division; State v. Haarde, A-950- 
87T1; opinion by Havey, J.A.D.; decided Feb- 
ruary 16, 1989; in Opinions Approved column 
March 23, 1989. 
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ALCOHOLIC BEVERAGES 
(see also AGE) 


It was forseeable, as a matter of law, to the 
tavern owner that fire-related death and in- 
juries would result by serving alcohol to the 
defendant-minor (the minor came home and 
fell asleep after turning on the stove, thereby 
setting his house on fire); whether the tavern 
owner breached its duty to plaintiffs, the mi- 
nor’s family members who resided with him, 
was a factual issue. 


Appellate Division; Finney et al v. Ren- 
Bar, Inc., etc., A-1089-87-T7; opinion by 
Ashbey, J.A.D.; decided December 13, 1988; in 
Opinions Approved column December 29, 1988. 


123 N.J.L.J. Index Page 83 


ALCOHOLIC BEVERAGES — NEGLIGENCE 


Summary judgment is denied because a li- 
censee that sells packaged alcoholic beverages, 
albeit in a sealed bottle, to a visibly intoxicated 
patron who thereafter negligently o tes a 
motor vehicle may be liable for injuries in- 
flicted on a third party as a result thereof if the 
tortfeasor’s intoxication was added to by the 
purchased liquor; had this accident occurred 
after Sept. 1987, there would be no question as 
to the liability of a package store for a sale to 
an intoxicated adult under N.J.S.A. 2A:22A-3. 








Law Division; Tilton v. Brombacher et al, 
L-91278-87; opinion by Pepe, J.S.C.; decided 
March 17, 1989; in Opinions Approved column 
April 27, 1989. 
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ALCOHOLIC BEVERAGES — POLICE OF- 
FICERS — TORT CLAIMS ACT 


Subject to the limitations discussed in Praet 
and Santoro, a officer’s discretionary 
decision under N.J.S.A. 26:2B-16 whether to 
render aid to an intoxicated (as opposed to an 

incapacitated) individual is protected under 
59: 3-2(d) and 59:3-5; defendant had no man- 
datory duty beyond phy: sically getting plaintiff's 
decedent off the highway at 5:15 p.m., and 
plaintiff's action him for decedent’s 
death by auto on the highway at 8:55 p.m. was 
properly dismissed. 


Appellate ; Morey v. Palmer et al, 
A-1622-87T8; opinion by Gruccio, J.A.D.; 
decided April 12, 1989; in Opinions Approved 
column May 4, 1989. 


123 N.J.L.J. Index Page 1446 


ALCOHOLIC BEVERAGES — RETRO- 
ACTIVITY — TORTS 


The liability | ew y =! seeks to impose on 
social hosts for fatal injuries to an intoxicated 
guest in 1987 would be an extension of prin- 
ciples rejected in N.J.S.A. 2A:15-5.7, which 
took effect January 14, 1988, so the niceties of 
judicial construction normally involved in a 
determination of a statute’s retroactivity need 
not be considered; the denial of defendants’ 
motion for summary judgment is reversed. 


Appellate Division; Finer v. Talbot, A-5337- 
87T3; opinion by Bilder, J.A.D.; decided Dece- 
mber 27, 1988; in Opinions Approved column 
February 9, 1989. 
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ALCOHOLISM — ATTORNEYS — ETHICS 


In the absence of respondent’s remarkable 
recovery, he would probably be suspended for 
more than a year for his failure to file his tax 
return and his six acts of unethical conduct; 
however, a six-month’s suspension is long 
enough to remind the bar of its special obliga- 
tion to file personal tax returns and to act 
ethically, yet not so long as to dissuade other 
alcoholic lawyers from seeking the help they 
need for their own good and that of their 
clients. 


Supreme Court; In re Peter R. Willis of 
Jersey City, D-9 Sept. Term 1988; per curiam 
opinion; decided January 13, 1989; in Opinions 
Approved column February 2, 1989. 
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ALIBIS 


Where a defendant makes a voluntary deci- 
sion to assert an alibi defense and to file a 
notice of alibi as required by R. 3:11-1, the 
information in that notice may be subject to 
cross-examination, subject (as always) to the 
trial court’s discretionary control of the scope 
of the cross-examination and provided that the 
trial court has first found that the prejudicial 
effect of the information does not outweigh its 
probative value. 


Supreme Court; State v. Irving, A-60 Sept. 

Term 1987; opinion by Clifford, J.; dissents by 
r, J. and O’Hern, J.; decided March 30, 

1989; in Opinions Approved April 13, 1989. 
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ANTITRUST — ATTORNEY GENERAL — 
GRAND JURIES 


=. = a showing of particularized need (a 
highly flexible standard that does not require a 
Sasl t euctend Gas Wwe aie on Gane 
between government bodies and private par- 
ties). 

Appellate ; State v. Arace Broth- 
ers et al, A-4239-87TIF; opinion by Baime, 
J.A.D.; decided January 13, 1989; in Opinions 
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Approved column February 2, 1989. 
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ANTITRUST — PREEMPTION 


California, et -., appellants v. ARC America 
Corporation et 

No. 87-1862 

Argued February 27, 1989 

Decided April 18, 1989 

On Appeal from the United States Court of 
Appeals for the Ninth Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Scalia, Kennedy 
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APPEALS — CIVIL PROCEDURE — UCC 


A “‘new trial’? on remand is not limited to 
the issues raised at the first trial but is an 
opportunity for all parties to present anew any 
issues they feel are relevant to a disposition of 
the matter; under R. 4:25-6, previous orders 
limiting issues in the ori trial are no longer 
in effect, and defendant may introduce evi- 
dence on whether it revoked acce of the 
defective machine, whether the revoca- 
tion was reasonable, and whether plaintiff's 
alleged refusal to accept the return was unrea- 
sonable. 


Law Division; Kearney & Trecker a 
Engraving 


pora 
Inc., L-74237-80; opinion by Minuskin, J.S. C.: 
decided December 12, 1988; in Opinions Ap- 
proved column March 9, 1989. 
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APPEALS — COOPERATIVES — STATE 
ACTION 


Although the mutual housing corporation 
owns all the property in the township, gov- 
ernmental powers are exercised by a duly- 
elected governing body and this is not a 
“company town’’; since no issue of constitu- 
tional dimension is presented, this appeal ques- 
tioning whether the cooperative’s membership 
bylaws deny equal protection is dismissed as 
having been improvidently granted. 


Supreme Court; Bluvias v. Winfield Mut- 
ual Housing Corporation, etc., A-80 Sept. 
Term 1988; per curiam opinion; dissent by 
Handler, J.; decided April 18, 1989; in Opinions 
Approved column April 27, 1989. 
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APPEALS — FREEZE ACT — TAXES 


A taxpayer challenging a tax assessment of 
$750,000 or more on real property may not 
maintain identical appeals in both the Tax 
Court and the county board of taxation; since 
the intent of N.J.S.A. 54:3-21 is to provide 
exclusive jurisdiction to the forum in which the 
taxpayer initially elects to file the appeal, and 
the taxpayer in this case filed in the Tax Court 
first, the county board had no jurisdiction 
when the taxpayer subsequently filed there so 
its judgment is a nullity and may not be relied 
on to invoke the Freeze Act. 


Ss Court; Union City Associates v. 
U City, A-75/76 Sept. Term 1988; opinion 
by Garibaldi, J.; decided April 27, 1989; in 
Opinions Approved column May 11, 1989. 
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APPEALS — INTERLOCUTORY ORDERS 
Lauro Lines S.R.L., Sophie 

Argued A) 17, 1989 
Decided Denied May 22, 1989 
On Writ of Certiorari to the United States 
Court of A for the Second Circuit. 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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petitioner v. 


APPEALS — JAILS — SHERIFFS 


Defendant’s appeal is moot, because he has 
by now served his 45-day sentence in jail, and 
his contention that it was unconstitutional and 
ultra vires for the sheriff to refuse to 
new inmates sentenced to jail terms in 
mouth County by municipal courts until “‘ 
becomes available’’ will not be addressed here; 
although it is doubtful that a sheriff’s authority 
encompasses such a unilateral determination on 
how to solve the problem of overcrowding, the 
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— is referred to the Criminal Practice 
‘ommittee. 

Appellate State v. Johnson, A- 
321-88T2F; by O’Brien, J.A.D.; decided 


February 15, 1989; in Opinions Approved column 
March 16, 1989. 
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Sept. Term 1988; opinion by Handler, J.; deci- 
ded March 28, 1989; in Opinions Approved 
column April 13, 1989. 
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Where the principles of sentencing that the 


Supreme State v. Ghertier, aa 
169 Sept. Term 1987; per curiam 

decided March 28, 1989; in Opinions jepoeed 
column April 13, 1989. 
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ARBITRATION — CDS — PUBLIC EM- 
PLOYMENT 


oe eee ¢ pee ee 
oo a < 


JS. ae mg his public employ- 
ment “‘shall”’ be forf 


treet ano ee Pa 


v. 
Bridge Twp., A-248-88T3; moisten ty Goulie, 
P.J.A.D.; decided February +«" aa in Opin- 
ions Approved column April 6, 1 
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ARBITRATION — FIREFIGHTERS — 
PUBLIC EMPLOYMENT 


San Gera a ie Sp, SEES ene 60 Baws 
the court confirm the compulsory interest 
arbitration award but with the modification 
that safe standards for the minimum manning 
of fire apparatus are not arbitrable, is not 
authorized by the statutes; that is a scope-of- 

tions question, and the dispute is refer- 
to PERC, which should make that judg- 
ment first. 

Division; Atlantic v. At- 
lantic Local 198, IAFF, 
C-000152-88E; opinion by Gibson, J.S. Cc; decid- 
ed January 30, 1989; in Opinions Approved 
column April 20, 1989. 
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ARBITRATION — SECURITIES 

Ofelia Rodriguez de Quijas, et al, petitioners v. 
Shearson/American Express, Inc., etc. 

No. 88-385 


On Writ of Certiorari to the United States 
Court of A for the Fifth Circuit 
White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 


123 N.J.L.J. Index Page 1453 





ARBITRATION — UM COVERAGE 
oe Leone ioe ae ee oe eae 
tion of uninsured-motorist claims, and the 


provision in plaintiff's policy permitting either 
werty to demand a tial Mf the arbitration 


Appellate Division; Cohen v. Alistate In- 
surance Co., A-4058-87T5; opinion by 
Gaulkin, P.J.A.D.; decided February 27, 1989; 
in Opinions Approved column March 30, 1989. 
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ARSON — FIREFIGHTERS — SEN- 
TENCING 


Supreme v. Gardner etc., A- 
80/119, A-81/120, A-82/121 Sept. Term 1987; 
opinion by Clifford, J.; decided January 18, 
a in Opinions Approved column Feburary 2, 
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ASBESTOS — EVIDENCE 


Phi Baty =F esr agen: aw 
Oe ee ee ee eee 
found liable for concealing plaintiffs’ asbestos- 
related lung abnormalities from them is af- 
Geant ‘beset Gn the cileme of Be. $id 
’s asbestos 


Pont de Nemours and 

120 Sept. Term 1988; opinion by Clifford, J.; 
decided May 31, 1989; in Opinions Approved 
column June 8, 1989. 
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ATTORNEY-CLIENT PRIVILEGE — DIS- 
COVERY 


waiving te attorney len privilege beyond the 
the attorney-client privilege bey: 

date of the signing of the agreement here, 
where a factual issue was presenied as to 
whether plaintiff, who contends that defendants 
fraudulently induced her to purchase polluted 
property, had consulted with various attorneys 
about the environmental issue before she signed 


Division; Blitz v. 970 Realty 
Associates et al, A-1724-88T3; opinion by 
Long, J.A.D.; decided May 4, 1989; in Opinions 
Approved column June 1, 1989. 
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ATTORNEY GENERAL 

(see also ANTITRUST) 

ATTORNEY GENERAL — DEFAMATION 
The attorney acted with the 

requisite ‘‘objective good faith’’ in representing 

the Board of and in follow- 


malice as the basis for denying defendant’s 
motion for summary judgment and, by in- 
correctly allowing plaintiff's action to survive 
without his having presented clear and con- 
vincing proof of actual malice, in effect placed 
the burden of disproving it on defendant (the 
Supreme Court encourages the use of summary 
judgment in cases of this kind). 


Appellate Division; Brayshaw v. Gelber, A- 

5160-87TSF; opinion by Michels, P.J.A.D.; 

decided April 6, 1989; in Opinions Approved 
column May 4, 1989. 
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ATTORNEYS 
(see also ABUSE OF PROCESS, AL- 
COHOLIS NTITRUST) 


John E. Mallard, petitioner vy. United States 
— Court for the Southern District of Iowa 
et 

No. 87-1490 


On Writ of Certiorari to the United States 
Court of A for the Eighth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 


123 N.J.L.J. Index Page 1282 





Division; Flamma v. A 
Fire Department, A-323-88T2F; per 
curiam opinion (Judges Michels, Long and 
Muir); decided March 3, 1989; in Opinions 
Approved column April 13, 1989. 
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Licensed attorneys employed or retained by 
the Public Defender are subject in every re- 
lessional Conduct and 


that they had created an actual conflict of 
interest (which could not be waived) by engag- 
ing in an unethical, if not criminal, scheme 
with defendant to have the chief prosecution 


man 
1989; in Opinions Approved column April 20, 
1989. 
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ATTORNEYS — DISCRIMINATION 
ETHICS 


Attorneys are pequived to act with commen 
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Supreme Court; In re Lester T. Vincenti of 
Elizabeth, D-15 Sept. Term 1988; per curiam 
opinion; decided March 10, 1989; in Opinions 
Approved column March 23, 1989. 
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ATTORNEYS — ETHICS 
in Local Rule 6 of the District 
to 


Court of New Jersey General Rules to the ABA 
Model Rules of does not 
refer to the Model Rules as amended by the 
Supreme Court of New Jersey 


United States v. Walsh, No. 88-114; opinion 
by Rodriguez, U.S.D.J.; filed November 10, 
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There is little support in the record for 
respondent’s assertion that he honestly believed 
he was entitled, as part of his fee, to his client’s 

refund had been 


Supreme Court; In re Charlies W. Som- 
mers of Hackensack, D-1 Sept. Term 1988; 
per curiam opinion; decided February 17, 1989; 
in Opinions Approved column March 9, 1989. 
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Respondent, who failed to maintain business 
and trust-account records and whose conduct 
demonstrated dishonesty to his clients and an 
egregious pattern of neglect, voluntarily ceased 


ppropri 
escrow funds, that is sufficient discipline, al- 
he must produce psychiatric evidence of 
his fitness to law, pass five ICLE core 


ing year, during which he will work under a 
proctor’s supervision. 

Supreme Court; In re John V. Gill of 
Bayonne, D-6 Sept. Term 1988; per curiam 
opinion; decided March 3, 1989; in Opinions 
Approved column March 16, 1989. 
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Although respondent was a brilliant attorney 





curiam opinion; decided March 17, 1989; in 
Opinions Approved column March 30, 1989. 
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Respondent, limited by a 1979 order of the 
Supreme Court ‘“‘to w -. under the 


Supreme Court; In re Frederic C. Ritger, 
Jr., D-70 Sept. Term 1988; per curiam opinion; 
decided May 5, 1989; in Opinions Approved 
column May 18, 1989. 
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Respondent violated R.P.C. 1.15(a) by failing 
wired records and safeguard 


req 

client funds, but no client was financially 
injured and there is no evidence that respond- 
ent knowingly misappropriated any client 
funds; he is publicly reprimanded. 

Supreme Court; In re Richard D. Barker, 
D-38 Sept. Term 1988; per curiam opinion; 
decided April 28, 1989; in Opinions Approved 
column May 11, 1989. 
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imposed suspension ‘since -_ 1982 (except for 
his pro bono work), he is suspended for six 
months (in the future a suspension from prac- 


Sept. Term 1988; per curiam 
opinion; decided May 26, 1989; in Opinions 
Approved column June 15, 1989. 
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The record fails to establish by 
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Supreme Court; In re Stephen 


Flemington, D-23 Sept. Term 1988; 
curiam opinion; decided May 26, 1989; in Opi- 
nions Approved column June 15, 1989. 
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ATTORNEYS — CONFLICTS OF INTER- 
EST — GUARDIAN AD LITEM 


Where the ad litem must exercise 
a settle- 


defendant has pointed out or 
urged any actual conflict of interest, and the 
decision of the trial court is reversed. 


Appellate Division; Zukerman v. 
Pools, Inc., et al, A-981-88T5F; opinion by 
Petrella, P.J.A.D.; decided March 23, 1989; in 
Opinions Approved column April 20, 1989. 
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ATTORNEYS — GRAND JURIES — RIGHT 
TO COUNSEL 


Whether a client’s whereabouts must be 
disclosed depends on an analysis of the facts of 
the case and the nature of the communication 
involved, and the continuing nature of the 
crime of bail-jumping (here, on a charge of 

of marijuana with intent to dis- 
tribute) does not warrant a different sub- 
stantive treatment of the attorney-client privi- 
lege; unlike in Fellerman, this client had not 
induced the court to dispose of an issue to his 
benefit, so his attorney’s conduct in drawing 
the line. between the public’s need for every 


a Se 











124 N.J.L.J. Index Page 171 


person’s evidence and the protection of his 
client’s confidences where he believed his eth- 
ical obligation required it to be drawn was at 
least reasonable, and the Appellate Division’s 

that he properly declined to answer 
questions before the grand jury concerning his 
client’s whereabouts is affirmed. 


Supreme Court; In re L. Nackson, 
A-35 Sept. Term 1988; opinion by O’Hern, J.; 
decided March 29, 1989; in Opinions Approved 
column April 13, 1989. 
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ATTORNEYS — PHYSICIANS 


The nonappearance of the neurologist at his 
patient’s negligence trial after he had 
to testify to plaintiff's severe and permanent 
injuries threatened a litigation catastrophe to 
plaintiff and his attorney, and they were en- 
titled to deal with it in any reasonable manner 
that counsel, in his judgment and with plain- 
tiff’s concurrence, believed would best protect 
plaintiff's — not the neurologist’s — interests; 
there was no proof that settling for an in- 
adequate sum and then looking to the neurolo- 
gist was not a reasonable option, and the n.o.v. 
judgment against him is affirmed. 


Appellate Division; Spaulding v. Hussain, 
A-1056-87T1; opinion by Pressler, P.J.A.D.; 
decided December 27, 1988; in Opinions Ap- 
proved column January 26, 1989. 
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ATTORNEYS’ FEES 
(see also CIVIL RIGHTS) 


Arthur J. Blanchard, petitioner v. James Ber- 
geron et al. 

No. 87-1485 

Argued November 28, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Fifth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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The trial judge’s decision denying attorneys’ 
fees to prevailing parties on a section 1983 
action based on the good faith of the defendant 
municipality and the concern that the taxpayers 
would ultimately bear the cost of the award of 
attorneys’ fees is improper; good faith, stand- 
ing alone, may not justify a denial of attorneys’ 
fees, and the financial condition of the parties 
may not constitute special circumstances to 
defeat a ——a plaintiff's entitlement to 
attorneys’ under section 1988. 


Appellate Division; Gr et al v. Town- 
ship Committee of e Township of 
Hazlet, A-4176-87T5; opinion by Long, J.A.D 
decided March 30, 1989; in Opinions Approved 
column April 27, 1989. 
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Although married lawyers who practiced at 
different firms and were retained to separately 
represent the husband-driver’s estate and the 
wife-passenger’s estate (both decedents were 
killed in an automobile accident) failed to 
provide full disclosure of the circumstances 
regarding their representation (e.g., the possi- 
ble liability of the husband-driver’s estate to 
the wife-passenger’s estate and how confidences 
would be protected), attorneys’ fees will be 
allowed since the courts have permitted at- 
torneys to re nt adverse interest as long as 
reasonable "effort was made to anticipate and 
expose problems to both clients before obtain- 
ing their consent, and since no thorough anal- 
ysis of passenger-driver and husband-wife rep- 
resentation rules have been made in connection 
with full disclosure requirements; there is no 
difference between full disclosure followed by 
consent and consultation followed by consent, 
as provided for in RPC 1.8(i). 


Law ; DeBolt et al v. Parker et al, 
L-084681-86; opinion by Haines, A.J.S.C.; 
decided December 14, 1988; in Opinions Ap- 
proved column April 27, 1989. 
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ATTORNEYS’ FEES — AUTO INSURANCE 
— PIP BENEFITS 


Where plaintiff settled her PIP claim against 
her insurer before trial for an amount which 
exceeded the original amount offered by the 
insurer prior to the institution of the suit (the 
insurer had refused to pay any of the PIP 
claims on behalf of plaintiff or her child), she 
was entitled to an award of attorneys’ fees 
under R. 4:42-9(a)(6). 


Law oo Olewinsky v. Aetna Casu- 
alty & Surety Insurance Company, L- 
074666-87; opinion by Menza, J.S.C.; decided 
September 23, 1989; in Opinions Approved col- 
umn February 9, 1989. 
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ATTORNEYS’ FEES — CIVIL RIGHTS 


Texas State Teachers Association, et al., peti- 
tioners v. Garland Independent School District 
et al. 

No. 87-1759 

Argued March 1, 1989 


Decided March 28, 1989 
837 F.2d 190, reversed and remanded. 
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O’Connor, J., delivered the opinion for a 
unanimous Court. 

On Writ of Certiorari to the United States 
Court of Appeals for the Fifth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ATTORNEYS’ FEES — CONSUMER 
FRAUD — S$ ENTS 


In the ordinary non-class consumer-fraud 
action brought by private counsel, there is no 
need to alter the general rule allowing simul- 

tion of statutory counsel fees 
and merits, but the New Jersey Consumer 
Fraud Act’s public policy of deterring fraud- 
ulent trade practices is best served by preclud- 
ing public-interest law firms (such as the Pass- 
aic County Legal Aid Society in this case) from 
negotiating such fees until the merits of the 
claim have been settled, and by precluding 
defense counsel from attempting simultaneous 
disposition. 


In the circumstances of this case, the stip- 
ulation of settlement dismissing with prejudice 
a consumer-fraud action bars the subsequent 
assertion of the claim for statutory counsel fees 
but, in future, settlement on the merits of such 
actions shall the settlement of fee 
claims (where public-interest counsel shall dis- 
close upon request the hourly fees and any 
claimed basis for fee enhancement); any court- 
approved settlement, as in a class action, 
should take account of these requirements. 


Supreme Court; Coleman v. Fiore Broth- 
ers, Inc. et al, etc., A-7 Sept. Term 1988; 
opinion by O’Hern, J.; decided January 19, 1989 
in Opinions Approved column February 2, 1989. 
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Where the defendant was successful in his 
counterclaim and third-party complaint based 
on the Magnuson-Moss Act, it was error for 
the trial judge to hold that reasonable at- 
torneys’ fees must be consistent with the 
amount of money in dispute; full consideration 
must be given to the policy of the statute, 
actual time expended and other factors con- 
tained in R. 4:42-9(b). 


Appellate Division; General Motors Ac- 

ation v. Jankowitz et al, 
A-1894-87T8; opinion by Landau, J.A.D., deci- 
ded February 6, 1989; in Opinions Approved 
column March 9, 1989. 
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AUTO INSURANCE 
(see also ATTORNEYS’ FEES) 


The requirement of N.J.S.A. 39:6A-4 (which 
has not been changed by the 1984 amendment 
that tightened eligibility requirements for 
named insureds and resident family members) 
that injuries to a pedestrian who is a stranger 
to the insurance contract be ‘‘caused’’ by the 
named insured’s car is satisfied under a ‘‘but 
for’’ standard; plaintiff, who fell from her 
bicycle when she swerved from the path of a 
car insured by defendant, is entitled to PIP 
benefits. 


Supreme Court; Darel v. Pennsylvania 
Manufacturers Ass’n Ins. Co. et al., A-108 
Sept. Term 1988; opinion by Clifford, J.; deci- 
ded March 29, 1989; in Opinions Approved 
column April 13, 1989. 
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The servicing carrier for the New Jersey Full 
Underwriting Association was entitled to re- 
scind the policy of insurance issued to plaintiff 
once it learned that he had misrepresented his 
residence as being in New Jersey when he was 
actually a New York resident. 


Appellate Division; Bidnick v. Hanover In- 

surance Company, Inc. et al, A-2781-87T8; 
opinion aes br Muir, J.A.D.; decided January 27, 
1989; in Opinions Approved column February 16, 
1989. 
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An economically independent mother-in-law 
residing in the home of the insured who has 
elected options set forth in N.J.S.A. 39:6A- 
4.3(a) and (c) is not bound by the terms of the 
options; a family member or ‘‘resident rela- 
tive,’ as provided for in 39:6a-4.3, who is 
economically independent is not a member of 
the immediate family and is exempted from the 
less comprehensive coverage resulting from op- 
tion selections over which she is given no choice 
and the result of which does not benefit her. 


Law Division; Swydersky v. Prudential 
Commercial Insurance Company, No. L- 
028592-86; opinion by Kleiner; J.S.C.; decided 
October 27, 1988; in Opinions Approved column 
January 5, 1988. 
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AUTO INSURANCE — CHOICE OF LAW — 
UIM COVERAGE 


Where the underinsured motorist policy was 
written in Pennsylvania, the accident occurred 
in Pennsylvania and involved Pennsylvania 
residents, but the tortfeasor moved to New 
Jersey after the accident, Pennsylvania law 
applies and under that state’s laws the Penn- 
sylvania insurer has UIM subrogation rights 
against the tortfeasor. 





Appellate Division; Colonial Penn Insur- 
ance Co. v. Gibson, A-3990-87TS; opinion by 
Havey, J.A.D.; decided January 18, 1989; in 
Opinions Approved column February 9, 1989. 
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AUTO INSURANCE — NO FAULT 


A driver’s death from a myocardial in- 
farction fortuitously occurring in an insured 
vehicle is not a natural or reasonable incident 
or consequence of the use of the vehicle and is 
therefore not an occasion for PIP benefits; 
Schomber is overruled. 


— Division; Kordell v. Alistate In- 
surance Company, A-2816-87T8; opinion by 

Cohen, J.S.C.; decided February 1, 1989; in 

Opinions Approved column March 9, 1989. 
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Stress is a medically recognized risk factor 
for bringing on premature labor and birth, and 
the acute stress plaintiff experienced because of 
the car accident that occurred when she was 21 
weeks pregnant led to the premature birth a 
month later of her daughter who, as an eligible 
insured under her mother’s policy, is entitled to 
PIP benefits for care at birth and for the 
disabilities that followed as a result of the 
premature birth. 


Law Division; Sobeck v. Centennial Insur- 
ance Company, 008588-86; opinion by New- 
man, J.S.C.; decided November 3, 1988; in 
Opinions Approved column April 6, 1989. 
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AUTO INSURANCE — UM COVERAGE — 
UIM COVERAGE 


The judgment of the Appellate Division’s 
majority that there is sufficient basis in law to 
permit plaintiff to assert factual claims that the 
insurance agent breached her fiduciary duty by 
failing to advise him of the availability of 
additional uninsured and underinsured motorist 
coverage, despite plaintiff’s signature immedi- 
ately below a paragraph in the policy reciting 
the contrary, is affirmed even though the 
asserted breach of duty does not rise to the 
level of fraud. 


Supreme Court; Dancy v. Popp et al, A- 
105/109 Sept. Term 1988; per curiam opinion; 
dissent by Clifford, Pollock, and Garibaldi, JJ.; 
decided March 30, 1989; in Opinions Approved 
column April 13, 1989. 
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The language of N.J.S.A. 17:28-1.le and the 
legislative purpose of the statute require that 
where the amount paid by the insurors for 
multiple tortfeasors equals or exceeds the 
amount of the underinsured coverage, plaintiff 
has no claim; plaintiff's UIM coverage is con- 
trolled contractually by the amount of the UIM 
policy limits purchased and available to her, 
not fortuitously by the number of tortfeasors 
involved in the accident. 


Appellate Division; Nikiper et al v. Motor 
Club of America Cos. et al, A-619-88T3F; 
opinion by King, P.J.A.D.; decided April 27, 
1989; in Opinions Approved column May 18, 
1989. 
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Where the individual claimants were seeking 
to recover arbitration awards that were within 
the minimum uninsured limits available in each 
of the two policies covering them, the prorating 
of the UM policies pursuant to N.J.S.A. 17:28- 
1.1c could not be utilized to cause the claimants 
to recover less than the arbitration awards 
where, as here, a pro tanto application would 
afford them full recovery within the applicable 
limits afforded by any one policy. 


Law Division; Cuevas et al v. Alistate 
Insurance Company etc., No. W-44818-88 
and W-50628-88; opinion by Lintner, J.S.C.; 
decided November 10, 1988; in Opinions Ap- 
proved column February 9, 1989. 
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BANKRUPTCY 


United States, 
terprises, Inc. 
No. 87-1043 
Argued October 31, 1988 

Decided February 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Sixth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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petitioner v. Ron Pair En- 


BANKS 
(see CREDITORS’ RIGHTS, UCC) 


BIDDING — “‘BUY AMERICAN’”’ — LOCAL 
GOVERNMENT 


K.S.B., which upheld the constitutionality of 
N.J.S.A. "52: 33-2 and -3 (the ‘“‘Buy American’’ 
Statutes that concern state public work and 
allow dispensing with the requirement in ap- 
propriate circumstances) applies to 40A:11-18; 
that statute’s requirement that local govern- 
ments purchase American products ‘‘wherever 
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available’ implies discretion, and ._ 
hearing will be held to determine w the 
county utilities authority acted reasonably in 


intends to supply products 
side of the United States instead of to a higher 
bidder using American products. 


Legislative action would be desirable to clar- 
ify the responsibility of local governmental 
bodies involved in public bidding; the Legisla- 
ture can choose to give an absolute preference 
to American products but, if discretion is to be 
allowed, definitive guidelines are needed to put 
bidders on an equal footing and protect gov- 
ernmental bodies from unnecessary litigation. 





Law Division; Delta Chemical 
v. Ocean County Utilities A et al, 
L-090330-87 PW; opinion by Serpentelli, 


A.J.S.C.; decided December 22, 1988; in Opin- 
ions Approved column February 23, 1989. 
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— — ENVIRONMENTAL PROTEC- 


A separate contract entered into with the 
county for the removal and disposal of in- 
cinerator ash and bypass waste from a 
resource-recovery facility is within the public 
bidding exception of N.J.S.A. 13:1E-153; an 
essential part of the operation and maintenance 
of any resource-recovery facility is the removal 
of this material, and the fact that the county’s 
joint venture resource-recovery project is set 
forth in four integrated contracts is not fatal. 


Division; lronbound 
t Toxic Waste et al v. Bd. of 
Freeholders et al, A-4928-87T1; 
opinion by Keefe, J.S.C. (t/a); decided January 
He 1989; in Opinions Approved column February 
, 1989. 
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BLUE CROSS — MINORS — WORKERS’ 
COMPENSATION 


The public policy against the double recovery 
of reparation benefits mandates that in the 
circumstances of this case, where the injured 
minor successfully pursued a common-law ac- 
tion against his employer, the clause excluding 
Blue Cross/Blue Shield coverage where a 


workers’ compensation remedy is available 
should be given its effect. 
Supreme Court; LaPollo v. | Ser- 


vice Plan of N.J. et al, A-26 Sept. Term 1988; 
opinion by O’Hern, J.; decided January 25, 
1989; in Opinions Approved column February 9, 
1989. 
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BOATS — INSURANCE 


The insurance policy to defendant for claims 
arising out of the operation of his boat was an 
occurrence policy (i.e., once the occurrence 
takes place coverage attaches even though the 
claim is not made for sometime thereafter) 
comparable to an occurrence automobile- 
liability insurance policy and, therefore, the 
defendant was required to prove appreciable 
prejudice where the insured gave late notice; 
this case did not involve circumstances requir- 
ing immediate notice and the sophistication of 
defendant was not linked to any evidence of 
appreciable prejudice; also, the fact that an 
insured’s sympathy is with an injured member 
of the insured’s family (here, the insured’s 
mother sued the insured for her injuries) does 
not of itself furnish evidence that the filing of a 
late notice causes appreciable prejudice to the 
insurer. 


Appellate Division; Molyneaux v. Moly- 
neaux etc., A-2183-87T8; opinion by Deighan, 
J.A.D.; decided February 2, 1989; in Opinions 
Approved column March 2, 1989. 
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BREATHALYZERS 


Because Romano held that judicial notice 
‘“*shall’’ be taken of the scientific reliability of 
breathalyzers, it is for the Supreme Court to 
decide whether issues subject to proof in the 
admission of breathalyzer results other than the 
working nature of the particular machine, the 
qualification of the operator and the method of 
administration of the test are to be considered; 
McGinley, which considered factors not pre- 
sented in Romano, is overruled. 


Appellate Division; State v. Downie et al. 
A-5797-87T3F; opinion by Dreier, J.A.D.; decid- 
ed November 28, 1988; in Opinions Approved 
column December 22, 1988. 
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The certificate of random testing issued by 
the company that supplied the ampoules pro- 
vided the missing link in the proof necessary to 
support the admissibility on remand of the 
breathalyzer results, and defendant’s conviction 
for drunk driving is affirmed; there would have 
been no problem if the standard State Police 
certificate included a reference to the inspection 
of the certificate and a reliance on its contents 
(a statement in DeVito concerning assumptions 
about ampoules stamped with the same batch 
number may have been too broad). 


Appellate ; State v. Dohme, A- 
4649-87T3F; opinion by Dreier, J.A.D.; decided 
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November 28, 1988; in Opinions Approved col- 
umn December 22, 1988. 
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Although the Breathalyzer operator’s cer- 
had viously been automatically 
for to recertify within the 

set forth in N.J.A.C. 13:51-1.7(c), 
that not prevent him from taking the one- 
day recertification course provided for in 
13:51-1.6(d) since he had been suspended for 
less than one year; the wording of 13:51-1.6(d) 
that seems to limit the regulation to those 


it 


to operators ‘‘not subject to suspen- 
sion for any reason.”’ 


Appeliate Division; State v. Ernst, A-5214- 
87T1; opinion by Michels, P.J.A.D.; decided 
February 3, 1989; approved February 15, 1989; 
in Opinions Approved column February 23, 1989. 
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Without evidence, no reasonable inference 
can be drawn that the Breathalyzer 
Model 900 was any different that manu- 
factured by Smith & Wesson, which was ap- 
proved by the Attorney General before Draeger 
bought the patent and manufacturing rights to 
it, and defendant’s motion to SS 4 10 

breathalyzer-test result was properly denied 


Appellate Division; State v. Laurick, A-600- 
87T8; opinion by Havey, J.A.D.; decided Feb- 
ruary 28,. 1989; in Comoe Approved column 
March 30, 1989. 
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The five minutes between defendant’s refusal 
at the medical center to take a breathalyzer test 
and his agreement, even though that agreement 
resulted from a conversation with his attorney, 
is distinguished from the 50-minute delay in 
Corrado; acquitting defendant of refusing to 
take a breathalyzer test on these particular and 
somewhat peculiar facts does no violence to the 
policy of the implied-consent law. 


Law Division; State v. Ginnetti, Appeal 17- 
89; opinion by Perskie, J.S.C.; decided March 3, 
1989; in Opinions Approved ‘column April 20, 
1989. 
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BREATHALYZERS — DRUNK DRIVING 


Although presenting at trial a post-test cer- 
tification that a breathalyzer is in proper 

working order is the preferred , a test 
result may be admissible without post-test cer- 
tification if, as here, there is a pretest cer- 
tification made within a month before the test 
that the machine was in proper working order 
and there is no evidence that the machine gave 
inaccurate results when used for the test; also, 
although Romano referred only to Smith and 
Wesson breathalyzers, the Court did not ap- 
prove the use of Smith and Wesson’s breath- 
alyzer model 900 to the exclusion of other 
manufacturers’ breathalyzer models 900. 


Appellate Division; State v. Samarel, A- 
1409-87T8; opinion by Brody, J.A.D.; decided 
March 10, 1989; in Opinions Approved column 
April 6, 1989. 
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BRIBERY — PUBLIC OFFICIALS — 
THREATS — 


The Legislature intended to prohibit two 
distinct categories of conduct that seeks to 
corrupt public officials: bribery, compensation 
or gifts under N.J.S.A. 2C:27-2, -4, -6, and 
threats of harm or actual harm under 2C:27-3, 
-5; the State’s theory that defendant’s behavior 
in ‘“‘threatening’’ to publicly disclose mis- 
conduct by other teachers in the school unless 
he received tenure violated 2C:27-3 and simul- 
taneously, as an ‘‘offer’’ to disclose the mis- 
conduct only to school administrators in return 
for tenure, violated 2C:27-2 is rejected and 
defendant’s conviction for bribery (the 
“threat”? count was dismissed by the trial 
judge) is reversed. 


Supreme Court; State v. Scirroto, A-43 
Sept. Term 1988; opinion by Stein, J.; decided 
May |, 1989; in Opinions Approved column May 
11, 1989. 
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BURDENS — CHILD VICTIMS — FAMILY 
LAW 


The facts in this case clearly and con- 
vincingly established not only that the four- 
month-old infant had been sexually abused but 
that the abuser had to be one of a handful of 
close friends or relatives, two of whom were 
the parents; although the trial judge’s assess- 
ment that DYFS failed to establish by a pre- 
ponderance of the evidence that either parent 
had sexually abused or ‘‘allowed’’ the abuse of 
the infant was not manifestly inconsistent with 
the evidence, DYFS’ modified complaint that 
the matter be continued indefinitely while 
DYFS monitored the family should not have 
been dismissed — as in an Anderson v. Somberg 








tort action, the burden should be shifted and 
the parents be required to establish non- 
culpability by a preponderance of the evidence. 


Appeliate Division; In re D.T., A-3512-87T5; 
opinion by Landau, J.A.D.; partial dissent by 
Shebell, J.A.D.; decided December 28, 1988; in 
Opinions Approved column January 19, 1989. 
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BURDENS — CHILD VICTIMS — RIGHT 
OF CONFRONTATION 


If properly applied, the use of the alternative 
procedure authorized by N.J.S.A. 2A:84A-32.4 
does uot violate an accused’s right of con- 
frontation under either the United States or the 
New Jersey Constitution; where a defendant 

applies to have a youthful witness testify by 
closed-circuit television, a mere preponderance 
of the evidence should be required but where, 
as here, the defendant insists on face-to-face 
confrontation, the party seeking the statutory 
alternative should carry the burden of showing 
that there is a ‘‘substantial likelihood’’ that the 
youthful witness ‘‘would suffer severe emo- 
tional or mental distress if required to testify in 
open court”’ by clear and convincing evidence. 


Appellate Division; State ex rel B.F., A- 
234-88T2F; opinion by Shebell, J.A.D.; decided 
January 25, 1989; in Opinions Approved column. 
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BURGLARY — CRIMINAL TRESPASS 


The jury correctly identified the facts in this 
case as quite different from those that would 
justify a criminal-trespass conviction: for the 
lesser offense, no evil need be shown 
— only the unauthorized entry — but for the 
greater offense of burglary, the entry must be 
accompanied by the purpose of committing an 
offense; defendant’s continuing intention to 
elude the police by climbing through the win- 
dow of a neighboring apartment meets that 
requirement, and his conviction for burglary is 
affirmed. 


Appellate Division; State v. Velez, et al, 
A-1258-87T4 and A-1261-87T4; opinion by Pe- 
trella, P.J.A.D.; decided December 16, 1988; in 
Opinions Approved column January 5, 1989. 
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“BUY AMERICAN”’ 
(see BIDDING) 


CDS 
(see also ADMINISTRATIVE PROCEDURE, 
ARBITRATION) 


The term ‘‘manufacture’’ includes the dilut- 
ing of a bulk quantity of drugs and the 

repackaging of those drugs into smaller units; 
N.J.S.A. 2C:35-2 is clear on its face and 
required no judicial construction, and the dis- 
missal of that count of the indictment is re- 
versed. 


Appellate Division; State v. Miles, A-5259- 
87TSF; opinion by D’Annunzio, J.A.D.; decided 
February 21, 1989; in Opinions Approved column 
March 23, 1989. 
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CDS — EQUAL PROTECTION — JU- 
VENILES 


The mandatory Drug Enforcement and De- 
mand Reduction penalties provided for in 
N.J.S.A. 2C:35-15 do not discriminate between 
those juveniles who are adjudicated delinquent 
for committing drug offenses and those whose 
adjudications are based on other offenses, and 
who are not subject to the penalty, since the 
penalty scheme is rationally related to the 
legitimate governmental purpose of eliminating 
and deterring drug use and distribution to and 
by minors, particularly in close proximity to 
schools and, therefore the penalties as applied 
to juveniles do not violate the equal protection 
guaranties of the state or federal constitutions. 


Appellate Division; State ex rel L.M., A- 
2080-87T4; opinion by Scalera, J.A.D.; decided 
December 1, 1988; in Opinions Approved column 
December 29, 1988. 
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CDS — EVIDENCE 


Assuming the correctness of Odom, the wit- 
ness in this case stopped short of expressing an 
expert opinion that this defendant intended to 
distribute cocaine in saying that ‘‘anyone’’ in 
possession of more than a pound of 65% pure, 
free-base ‘‘would be in the business of dis- 
tributing cocaine’ and there was no abuse of 
discretion in admitting that statement. 


Appellate Division; State v. Toro, A-271- 
87T4; opinion by Skillman, J.A.D.; decided 
December 5, 1988; in Opinions Approved column 
December 29, 1988. 


123 N.J.L.J. Index Page 39 


CDS — INDICTMENTS 


Butler, which construed the old statute pro- 
scribing the possession of ‘‘any narcotic drug,” 
is still precedent (although questionable prece- 
dent) for consolidating this indictment’s counts 
for simple possession of cocaine and marijuana; 
however, taking the new statute (which refers 
to a controlled dangerous substance), the legis- 





lative declarations on waging ‘‘war on drugs,”’ 
and the tenor of the times together, the ques- 
tion Butler left open is answered by denying 
defendant’s motion to consolidate the other two 
counts for possession with intent to distribute 
cocaine and possession with intent to distribute 
marijuana. 

Law Division; State v. Bacote, Ind. 88-09- 
1457; opinion by Wertheimer, J.S.C.; decided 
November 4, 1988; in Opinions Approved column 
February 2, 1989. 
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CDS — JURISDICTION — JUVENILES 


There was ample support in the record to 
support the trial court’s finding that the State 
had met its burden under N.J.S.A. 4A-26 of 
establishing that the juvenile was over 14 at the 
time of the alleged delinquent act, and that 
there was probable cause to believe that the 
juvenile had committed a delinquent act which 
if committed by an adult would constitute strict 
liability for drug-induced deaths pursuant to 
2C:35-9 (the juvenile-defendant’s act of pro- 
viding or delivering the phencyclidine (PCP) to 
another juvenile who smoked the PCP with the 
defendant after the defendant prepared the 
PCP laced-marijuana cigarette, and who could 
not be moved from the railroad tracks where 


ing t 
within the — of 2c: 35-2); the record also 
supported the trial court’s finding that there 
was probable cause to believe that the defend- 
ant’s act of distributing the PCP was the cause 
of the other juvenile’s death; additionally, 
based on the record the trial court could 
reasonably find, as it did, that the defendant 
did not meet his burden of establishing the 
probability of his rehabilitation prior to attain- 
ing the age of 19; thus, the Chancery Division, 
Family Part, properly waived jurisdiction to 
the Law Division. 


Appellate Division; In the Interest of A.J., 
A-1366-88TIF; opinion by Michels, P.J.A.D.; 

decided April 19, 1989; in Opinions Approved 
column May 1i, 1989. 
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CDS — MERGER 


The trial judge erred in merging defendant’s 
convictions for n of cocaine with intent 
to distribute and for distributing cocaine; the 
drugs were distinct (the first count was sup- 
ported by the 15 vials found on defendant after 
his arrest and the second count by the vial he 
sold in the presence of the police) and the 
offenses occurred at separate stages in the 
proscribed course of conduct. 


Appellate Division; State v. Williams, A- 
2823-86T4; opinion by Long, J.A.D.; decided 
December 12, 1988; in Opinions Approved col- 
umn December 29, 1988. 
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CDS — MUNICIPAL-COURT PROCEDURE 
— SELF-INCRIMINATION 


The co-defendant’s assertion of the Fifth 
Amendment during his supervisory treatment, 
granted pursuant to N.J.S.A. 2C:36A-1 (with- 
out a plea or finding of guilt), could deprive 
defendant of his Sixth Amendment right to 
compulsory process unless a postponement of 
his trial for a disorderly persons marijuana 
offense is granted; a municipal court judge 
other than the trial judge will interview the co- 
defendant in camera and, if his testimony will 
tend to exculpate defendant and he is not 
willing to waive the privilege against self- 
incrimination, the trial must be postponed until 
the charges against the co-defendant are dis- 
missed or adjudicated. 


Law Division; State v. Hopkins, S-956659; 
opinion by A. Rodriguez, J.S.C.; decided 
December 8, 1988; in Opinions Approved column 
March 16, 1989. 
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CDS —SCHOOLS 


Because the Legislature intended to create a 
‘‘drug-free zone’’ around schools, N.J.S.A. 
2C:35-7, which prohibits anyone from dis- 
tributing or possessing with intent to distribute 
drugs within 1,000 feet of a school or school 
bus, cannot be construed to condition a prose- 
cution on a ‘functional relationship’’ between 
the commission of the drug offense and the 
protected zone; the statute imposes a ‘‘bright- 
line test’? based strictly on distance, and the 
trial judge erred in dismissing the indictments 
against one defendant charged with intending 
to smuggle drugs into a jail within 1,000 feet of 
a high school and against the other defendant 
who the police were informed was selling: 
drugs, and who was pulled over in his car at a 
location which happened to be in front of a 
school. 


Appellate Division; State v. Ogar, A-4292- 
87T5S; opinion by Scalera, J.A.D.; decided Janu- 
ary 3, 1989; in Opinions Approved column Janu- 
ary 19, 1989 
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CDS — SELF-INCRIMINATION 


Defendant was not in custody when he was 
asked, after a routine motor vehicle stop for 
suspected DWI, about the contents of the 





package near his feet, and his response that it 
contained ‘‘coca’’ was properly admitted into 
evidence at his trial for possession of cocaine 
with inient to distribute; his later statement 
that the cocaine belonged to him was made 
after he was placed under arrest, but he had 
not been asked any additional questions so 
admitting it did not violate Miranda. 


Appellate Division; State v. Toro, A-271- 
87T4; opinion by Skillman, J.A.D.; decided 
December 5, 1988; in Opinions Approved column 
December 29, 1988. 
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CDS — SENTENCING 


Although the trial judge properly viewed the 
substantial amount of cocaine defendant pos- 
sessed as a significant factor in imposing sen- 
tence, defendant’s lack of a prior criminal 
record and his apparently subordinate role in 
the crime should also have been viewed as 
significant factors and the life sentence is va- 
cated; on remand, defendant should be given 
the option of being sentenced under the 
Comprehensive Drug Reform Act of 1987. 


Appellate Division; State v. Toro, A-271- 
87T4; opinion by Skillman, J.A.D.; decided 
December 5, 1988; in Opinions Approved column 
December 29, 1988. 
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A defendant’s request to be sentenced under 
the Comprehensive Drug Reform Act of 1986 
pursuant to N.J.S.A. 2C:35-23, where, as here, 
the offense occurs prior to the effective date of 
the Act but the sentence is imposed after the 
effective date of the Act, is not mandatory on 
the court. 


Appellate Division; State v. Velez, et al, 
A-1258-87T4 and A-1261-87T4; opinion by Pe- 
trella, P.J.A.D.; decided December 16, 1988; in 
Opinions Approved column January 5, 1989. 
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N.J.S.A. 2C:35-14, which allows probation 
(notwithstanding a presumption of in- 
carceration) conditioned on entering a drug- 
rehabilitation program, applies only to drug- 
dependent persons convicted of a second-degree 
or less drug offense; here, where defendant 
pleaded guilty to second-degree aggravated as- 
sault, fourth-degree resisting arrest, third- 
degree burglary and third-degree possession of 
heroin, the sentencing judge should not have 
applied it to the non-drug offenses and the 
matter is remanded for resentencing. 


Appeliate Division; State v. Witte, A-4070- 
87T4; per curiam opinion (Judges Coleman and 
Baime); decided April 5, 1989; in Opinions 
Approved column April 27, 1989. 
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CHARITIES 


The real basis for enforcing a charitable 
subscription is one of public policy, and the 
statute of frauds is not a defense to a claim on 
a charitable subscription. 


Law Division; Special Civil Part; Jewish 
Federal of Central New Jersey v. Baron- 
dess, No. 395849; opinion by Menza, J.S.C.; 
decided March 1, 1989; in Opinions Approved 
column May 11, 1989. 
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CHILD ABUSE — IMMUNITY 


A mother indicted for endangering the wel- 
fare of her two-year-old daughter is not entitled 
to immunity from prosecution pursuant to 
N.J.S.A. 9:6-8.13 because she reported acts of 
child abuse committed by her live-in boyfriend 
during the same period of time; the immunity 
extends only to any civil or criminal liability 
that might arise from reporting child abuse, 
and does not extend to any underlying criminal 
offense committed by the person making the 
report. 


Law Division; State v. Hill, Ind. 88-02-0080- 
I; opinion by Imbriani, J.S.C.; decided February 
7, 1989; in Opinions Approved column April 6, 
1989. 
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CHILD VICTIMS 
(see also BURDENS) 


CHILD VICTIMS — EVIDENCE 


At least with regard to children of tender 
years, the fact that a complaint by a victim of 
sexual assault was made in response to ques- 
tioning need not bar it from being admitted 
under the ‘‘fresh-complaint’’ rule; it is for the 
jury to decide whether the complaint was truly 
from the child (to the extent that State v. J.S. 
implies a contrary result, it is disagreed with). 


The ‘‘fresh-complaint’’ doctrine does not 
require that a recounting of a child’s com- 
plaints of sexual assault be limited to a single 
instance where, as here, she complained of 
multiple attacks; what is prohibited is a de- 
tailed elaboration of the particulars of a com- 
plaint. 


Appellate Division; State v. Bethune. A- 
566-86T4; opinion by Shebell, J.A.D.; decided 
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May 1, 1989; in Opinions Approved column May 
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CHILD VICTIMS — RIGHT OF CON- 
FRONTATION 


Since the trial judge made no specific 

ings, as required by N.J.S.A. 2A:84A-32.4, 

severe emotional distress if the child 
victim of sexual assault testified in defendant’s 
presence, the Evid. R. 8 hearing was not 
adequate and must be held again; if it results 
in clear and convincing proof that the child was 
properly permitted to testify by closed-circuit 
television at trial, defendant’s conviction shall 
be affirmed — if not, a new trial shall be 
ordered (but the State may appeal). 

A defense request for an opportunity to have 
an expert evaluation of a child witness in 
advance of an N.J.S.A. 2A:84A-32.4 hearing 
must be granted in the absence of specific 
reasons, which must be stated on the record by 


the trial judge, justifying denial. 


Appellate Division; State v. Crandall, A- 
5744-87T3; opinion by Stern, J.A.D.; decided 
March 9, 1989; in Opinions Approved column 
April 6, 1989. 


123 N.J.L.J. Index Page 1190 


CHILDREN’S WELFARE — JURISDICTION 


New Jersey has territorial jurisdiction in this 
case because, by a New Jersey with the 
—- purpose of abandoning her two-day-old 
son a Philadelphia bus station, defendant 
pow bE his welfare in New Jersey, and the 
trial court properly accepted her plea of guilty 
to endangering the welfare of a child. 


Appellate Division; State v. Sanders, 
2943-8614; opinion by Stern, J.A.D.; desided 
February 3, 1989; in Opinions Approved column 
February 23, 1989. 
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CHOICE OF LAW 
(see AUTO INSURANCE) 


by: a general 


defendant’s acknowledged signature; plaintiff's 
certification demonstrating the factual basis for 
jurisdiction, the nature of the action, and a 
detailed account of the basis on which damages 
were calculated; and defendant’s affidavit stat- 
ing that he is not an infant or an incompetent, 
that the judgment has been agreed to without 
fraudulent intent or intent to improperly pro- 
tect his property from other creditors, and that 
he is freely giving up his legal right to contest 
the claim in open court. 


Law Division; First National State Bank of 
N.J. v. Gray, W-058957-88; opinion by 
Coburn, J.S.C.; decided March 1, 1989; in 
Opinions Approved column May 18, 1989. 
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CIVIL PROCEDURE — IN FORMA PAUP- 


Dean Neitzke, etc., et al, petitioners v. Harry 
Lawrence Williams, Sr. 


for the Seventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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aside the facts may warrant; 
the trial correctly exercised his discretion 
Se a eee 
car t plaintiff discovered 


Appellate Division; 

5237-87T2F; opinion by Dreier, J.A.D.; decided 
January 6, 1989; in Opinions Approved column 
February 2, 1989. 
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CIVIL PROCEDURE — TORT CLAIMS ACT 


The rules contemplate a written order 
(or at the very least initialled) by the judge, 
notwithstanding the fact that it may be the 
memorialization of an oral order; since no 
signed order was ever entered on the dismissal 
of plaintiff's first motion for leave to file a late 
notice of claim against the city, there is no 
reason why her motion could not have been 
refiled within the one-year period rather than 
being a motion for ‘‘reconsideration’”’ generat- 
ing this appeal; on remand, the trial court 
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should consider plaintiff's reasons for her fail- 
ure to file within the 90-day period (advanced 
age and injuries) in light of Friel and Lamb. 


Appellate Division; Hamm v. City of Clif- 
ton et al, A-4540-87T5; opinion by Petrella, 
P.J.A.D.; decided December 27, 1988; in Opi- 
nions Approved column January 26, 1989. 
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CIVIL RIGHTS 

(see also ATTORNEYS’ FEES) 

a Waterhouse, petitioner v. Ann B. Hop- 
ins 


Decided May 1, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the District of Columbia 
Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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CIVIL RIGHTS — MOTOR VEHICLES 


The judge who dismissed plaintiff's §1983 
claim correctly found that the driver of the 
unmarked car that hit tiff’s car issued the 
traffic complaint to tiff as a private citizen 
not as a (plainclothes) State Trooper, and also 
that plaintiff was not deprived of a protectable 
right; any curtailment of his liberty associated 
with appearing in municipal court (where the 
traffic complaint was was a de 
minimis interference at best, for which §1983 
provides no redress. 


Appellate Division; Vickey v. Nessler et 
al, A-3800-86T8; opinion by Coleman, P.J.A.D.; 
decided January 25, 1989; in Opinions Approved 
column February 8, 1989. 
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CIVIL RIGHTS — PRISONERS 


Tyrone Victor Hardin, petitioner v. Dennis 
Straub 
No. 87-7023 


On Writ of Certiorari to the United States 
Court of Appeals for the Sixth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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CIVIL RIGHTS — SECTION 1983 


Dethorne Graham, petitioner v. M.S. Connor 
et al 

No. 87-6571 

Argued February 21, 1989 

Decided May 15, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Fourth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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COAH — MUNICIPAL LAND USE 


A housing element is not required to be 
adopted by the municipal body prior to its 
submission for substantive certification to the 
Council on Affordable Housing. 


A settlement agreement between a munici- 


The rezoning of property for Mount Laurel 
ee eee > epee 2 et 5 teas 
appellants’ property of constitutional propor- 
tions since they are not deprived of all or most 
of their interest in the property, and a 
are, therefore, not entitled to hy ty 
hearing on constitutional grounds bef 
council; however, since the planner’s report 


a 


siemied te copttnats citns Ueiains toned of 
material fact (issues of access to ai te 
environmental policies and 


Shebell, J.A.D.;_ decided 


regulations are held valid and enforceable. 


soo Division; Bernards Twp. 


of Community Affairs et al, A 
8676; opinion by Dreier, J.A.D.; decided April 
5, 1989; in Opinions approved column May I1, 
1989. 
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CONDEMNATION — ENVIRONMENTAL 
PROTECTION 


The identification of plaintiffs’ property by 
the Hazardous Waste sees Bee mens a 
of hazardous- 


waste facilities does not constitute a compens- 
able taking at this time where there has been 
no showing of unreasonable delay on the part 
of the Commission, and the identification and 
attendant publicity have not prevented the 
lando from usings 


sioned by pre-taking government activity do not 
constitute a compensable taking); extraordinary 
delay or other unreasonable conduct on the 
part of the condemning authority, the immin- 
ence of condemnation, and the severity of the 
injury and hardship to the property owner are 
factors to be considered and weighed in con- 
junction with the public interest to determine 
whether a compensable-taking claim flowing 
from precondemnation activity has been es- 
tablished. 


Supreme Court; Littman et al v. Gimello 
et al, etc., A- 83 Sept. Term 1988; opinion by 
Garibaldi, J.; decided May 4, 1989; in Opinions 
Approved ‘column May 18, 1989. 
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CONDEMNATION — FRANCHISES 


No part of this conden:nation award included 
any compensation to the franchisor for ‘‘loss of 
business opportunity or goodwill,’’ nor should 
the law on that question, as expounded in such 
cases as Jersey City Redevelopment Agency v. 
Exxon Corp., be altered; this affirmance of the 
denial of a franchisee’s attempt to participate 


Transportation Corporation 
et al, A-112 Sept. Term 1988; per curiam 
opinion; decided May 25, 1989; in Opinions 
Approved column June 8, 1989. 
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CONDOMINIMUMS — SEWERAGE AU- 
THORITIES 


The Authority’s method for calculating con- 
nection fees for non-residential users by dete- 
rmining whether the structure is analogous to a 
residential unit before applying other methods 
is not unreasonable where, as here, plaintiff's 
nonresidential condominium units were sepa- 
rately hooked up and metered for utilities; even 
though this method may produce some dis- 
parity between the connection fees paid by 
commercial condominium and commercial non- 
condominium units, it doe not violate any 
constitutional prohibition, is not wholly arbi- 
trary, and is reasonably related to the Author- 
ity’s objectives of providing uniform fees and 
assuring a fair payment toward the cost of the 
sewer system. 


Appellate Division; Warrenville Plaza, Inc. 
v. Warren Twp. donerune Authority, A- 
4195-87T1; opinion by Petrella, J.A.D.; decided 
February 14, 1989; in Opinions Approved column 
March 9, 1989. 
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CONFLICTS OF INTEREST 
(see also ATTORNEYS, PUBLIC UTILITIES) 


The connection of a councilman who voted to 
confirm the contract of sale of roy y 
owned land to a synagogue, and who is 
member of another, a ee, a tes 
remote to consider a 


Law Division; Landau et al v. Teaneck 
Twp., L-32278-88 PW; opinion by Marguerite 
Simon, J.S.C.; decided January 27, 1989; in 
Opinions Approved column April 13, 1989. 
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CONFLICTS OF INTEREST — MUNICIPAL 
AUTHORITIES 


A councilman who voted for an amendment 
to a zoning ordinance that would permit con- 
struction 


the public’s confidence in representatives 
as the actual existence of such conflict. 

Appellate Barrett et al v. Union 
Township et al, A-3309-87T7, A- 


3650-87T7 and A-3907-87T1; opinion by 
Michels, P.J.A.D.; decided February 3, 1989; in 
Opinions Approved column February 23, 1989. 
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CONNECTION FEES 
(see CONDOMINIMUMS) 


CONSTITUTIONAL LAW 
(see also eininst AMENDMENT, FREE 
PRESS HT TO COUNSEL, SEARCH 
AND SezURE SELF-INCRIMINATION) 


Samuel K. Skinner, Secretary of Transporta- 





Page Sixty-Nine 
tion, appellant v. Mid-America Pipeline Com- 
No. 87-2098 





mun, Stevens, O’Connor, Scalia, Kennedy 
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CONSTITUTIONAL LAW — DOUBLE 
JEOPARDY 


United States, appellant v. Irwin Hal 

No. 87-1383 ad 
Argued January 17, 1989 

Decided May 15, 1989 

On Appeal from the United States District 
Court for the Southern District of New York 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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CONSUMER FRAUD ACT 
(see also ATTORNEYS’ FEES) 


A breach of warranty in a sales transaction 
that does not involve an unconscionable com- 
asevcied peactien te net @ visletion of te Con- 
sumer Fraud Act, and a claim for treble 
damages under N.J.A.C. 13:45A-5.1(a) arises 
only where there is an untimely delivery of 
household furniture, not where, as here, there 
was a timely delivery of defective furniture. 


Appellate Dinicola v. Watchung 
Furniture’s Manor et al, A-4933- 
87T3; opinion by Coleman, J.A.D.; decided 
April 5, 1989; in Opinions Approved column 
April 27,, 1989. 
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CONTEMPT 


A federal court may toll a state sentence 
rr 7 a term for contempt under 18 


In re Grand Jury Investigation, No. 88-3280; 
On appeal from the United States District Court 
for the Western District of Pennsylvania; opinion 
by Pollack, U.S.D.J.; filed January 10, 1989. 
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Although defendant was subjected to no 
greater sanction than would have been appro- 
priate under R. 1:2-4 for failing to appear in 
court on time, the best practice would have 
been to proceed under that administrative rule, 
rather than direct contempt; the order shall be 
a to reflect a $100 penalty under R. 
1: a). 


Appellate Division; State v. Kordower, A- 
3519-84T4; opinion by Shebell, J.A.D.; decided 
January 12, 1989; in Opinions Approved column 
February 2, 1989. 
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CONTRABAND — FORFEITURE — RES 
JUDICATA 


Despite the State’s shortcomings in handling 
this matter, the trial court should not have 
ordered the return of the dangerous weapons 
without conducting a full and fair proceeding 
to determine the exact nature of the items 
sought to be forfeited, particularly in view of 
the fact that it has never been conclusively 
established that the items seized are not prima 
facie contraband; the doctrine of res judicata is 
not absolute, and to permit the return of 
weapons that may constitute prima facie con- 
traband within the forfeiture provisions of the 
Code solely by reason of the State’s failure to 
contest the order to return the seized items or 
to move for relief from that order would be 
contrary to the interests of justice. 


Shee She Division; State v. One Wrist 
Ss Shot et al, A-4670-87T3; opinion by 
Michels, P.J.A.D.; decided January 3, 1989; in 
Opinions Approved column March 16, 1989. 
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CONTRACTORS — LIMITATIONS OF AC- 
TIONS 


oe oe a oe > Se oe 
formance bond furnished by the general con- 

toaster wes covseetiy hebd to tar Gis anton ty 
a subcontractor for the balance of its payment, 
which was filed after the one-year > even 
though plaintiff had no know of that 
provision in the bond (which is not against 
public policy or prohibited by New Jersey law 
simply because N.J.S.A. 2A:14-1 provides for a 
six-year limitation on a contractual claim). 


Appellate Division; Ribeira & Lourenco 
Concrete Construction, Inc. v. Jackson 
Health Care Associates et al, A-2253-87T1; 
opinion by Michels, P.J.A.D.; decided February 
16, 1989; in Opinions Approved column March 
23, 1989. 
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COOPERATIVES 
(see APPEALS) 


CORPORATIONS — ENVIRONMENTAL 
PROTECTION — EXPUNGEMENT 


A corporation is a ‘‘person’’ qualified to 
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Page Sevencvy 
expungement of arrest records; 


Farther, the. pee ule rule created by the trial 


comtt tequiing Go Gala <f oh piliets b- 
volving environmental tions has no 
statutory authority, the matter is re- 
manded for entry of an expungement order. 


Appellate Division; State v. XYZ Corp., A- 
3821-87TS; inion by Havey, J.A.D.; decided 
April 21, 1989; in Opinions ‘Approved column 
May 18, 1989. 
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CORPORATIONS — JURIES 


There is no right to trial by jury in an action 
under N.J.S.A. 14A:11-1-et seq. for evaluation 


is 
reasons stated at 210 N.J. Super. 664 (Law 
Div. 1986). 


Appellate Division; New Jersey Sports and 
Exposition Authority v. Del Tufo, A-1663- 
87T7; per curiam (Judges Pressler, O’Brien and 
Stern ) opinion; decided February 22, 1989; in 
Opinions Approved column March 23, 1989. 
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CORPORATIONS — REALTORS 


A corporate officer may be held personally 
ble for a real estate commission on a 
agreement signed by him personally, 

even if the property is owned by the corpora- 
tion, and this matter is remanded for findings 
as to whether the broker had produced a 
ready, willing and able buyer on terms agree- 
able to the seller. 


Appellate Division; The Kislak Company, 
Inc. v. Byham, A-3722-86T1; opinion by 
iHavey, J.A.D.; decided July 18, 1988; in Opin- 
ious Approved column December 22, 1988. 
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CORPORATIONS — TAXES 


Since 79% of the shares in the corporation 
went to defendant under her father’s will, all 
that had to be accomplished was their technical 
transfer to her and, y by ey 
had not yet been issued when she signed the 
listing agreement, the taxes had been paid; 
N.J.A.C. 18:26-11.29 and 11.1 prohibit the 
transfer of te stock or estate realty 
without the written consent of the director — 
since the transfer of the property was not 
scheduled until after the waivers were issued, 
there was no legal impediment to the sale of the 
property by defendant on behalf of the cor- 
poration. 


Appeliate Division; The Kislak ’ 
Inc. v. Byham, A-3722-86T1; opinion by 
Havey, J.A.D.; decided July 18, 1988; in Opin- 
ions Approved column December 22, 1988. 
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COUNTIES — HEALTH CARE 

N.J.S.A. 26:3-25.1 applies only to the sala- 
ries 0. employees of any board of health or 
municipality, and does not apply to the em- 
ployees of this county’s health department. 


benny Division; Mizerak et al v. Mid- 
x County et al, A-1341-87T1; opinion by 
D’Annunzio, J.A.D.; decided February 10, 1989; 
in Opinions Approved column March 16, 1989. 
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CREDITORS’ RIGHTS — EXECUTION AND 
LEVY 


Where a levy was made on a bank account 


thus, at the time of the levy the bank had funds 
to satisfy the writ of execution and could be 
ordered to turn over the funds pursuant to 
N.J.S.A. 2A:17-63. 


Inc., No. DC- 590701; opinion by Eichen, J.S.C.; 
decided October 26, 1988; in Opinions Approved 
column January 19, 1989. 
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CREDITORS’ RIGHTS — IRAs 


A judgment debtor’s Individual Retirement 
Account is not exempt from a judgment cred- 
itor’s levy of execution to satisfy the judgment. 


Law Division; Halliburton Company v. Mor 
et al, L-47083-79; opinion by Sween, J.S.C.; 
decided December 23, 1988; in Opinions Ap- 
proved column February 9, 1989. 
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CREDITORS’ RIGHTS — KEOGH PLANS 


A Keogh retirement plan maintained by a 
self-employed professional for his uwi exclusive 
account may be levied on by a judgment 
creditor under a writ of execution. 








Appellate Division; Aronsohn & Springs- 
tead et al v. Weissman, A-1267-88T1; opin- 
ion by Pressler, P.J.A.D.; decided January 19, 
1989; in Opinions Approved column February 9, 
1989. 
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CREDITORS’ RIGHTS — REAL PROP- 
ERTY 


Although it seems unlikely that a judgment 
creditor would gain occupancy of a 


judgment should be reduced by the fair market 
value of the interest in the debtor’s real prop- 
erty acquired at the sheriffs sale held pursuant 
to the writ of execution. 


Chancery Division; Bauer v. Migliaccio 
al, C-15513-88; opinion by Gibson, J.S.C.; 
decided February 10, 1989; in Opinions ‘Approved 
column April 20, 1989. 


123 N.J.L.J. Index Page 1272 
CREDITORS’ RIGHTS — TRADEMARKS 
Although the judgment debtor’s servicemark 


Law Jacobs, Bell & Baumol, P.A. 
et al v. et al, L-30847-88; opinion by 
Sween, J.S.C.; decided January 20, 1989; in 
Opinions Approved column April 13, 1989. 
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CRIMINAL LAW — ERISA 
Massachusetts, petitioner v. Richard N. Mor- 
ash 


No. 88-32 

Argued February 21, 1989 

Decided April 18, 1989 

On Writ of Certiorari to the Supreme Judicial 
Court of Massachusetts 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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CRIMINAL PROCEDURE 
(see also ATTORNEYS) 


Midland Asphalt Corporation and Albert C. 
Litteer, petitioners v. United States 

No. 87-1905 

Argued January 17, 1989 

Decided March 28, 1989 

840 F.2d 1040, affirmed. 

Scalia, J., delivered the opinion for a unan- 
imous Court. 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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Although the judge on a trial de novo was 
correct that defendant could not be convicted 

pan oy par S.A. 2C:29-1 for obstructing his own 
arrest, and the judge re-amended the complaint 
to include 2C:29-2, as originally charged, this 
qumeaten was made after the judge had 
first determined that defendant was, in essence, 
not guilty of violating 2C:29-2 and had con- 
cluded the proceeding and, therefore, the con- 
viction under 2C:29-2 must be vacated. 


Where the conviction is for a related, but not 
‘lesser included,’’ non-indictable offense, and 
where there was no amendment of the com- 
plaint before disposition and, therefore, no 
right to be heard with respect to the charges, 
the conviction must be reversed; here, defen- 
dant was convicted in the municipal court 
under N.J.S.A. 39:4-50 (DWI), but on a trial 
de novo the judge found her guilty of violating 
39:4-66.1 (failure to yield). 


Appellate Division; State v. Garrison, A- 
4915-87T1; per curiam (Judges Pressler, Scalera 
and Stern) opinion; decided February 21, 1989; 
in Opinions Approved column March 23, 1989. 
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Although, normally, defendants should al- 
ways be present during the charge to the jury, 
there was no denial of due process or fun- 
damental fairness when the trial judge charged 
the jury in the voluntary absence of defendant, 
who was free on bail and had participated in 
every phase of the trial where his presence 
involved or required any personal participa- 


tion. 

‘°"* Appellate Division; State v. Ham- 
mond, A-507-86T4; opinion by Muir, J.A.D.; 
decided March 21, 1989; in Opinions Approved 





column April 13, 1989. 
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CRIMINAL PROCEDURE — INFERENCES 
— PROSECUTORS 


Although the absence of the witness who 
defendant had testified could corroborate his 
alibi for the time of the robbery was an 
appropriate subject for comment in the prose- 
cutor’s summation, she did not follow the 
procedure suggested in Clawans and Carter: to 
alert the court and opposing counsel, at the 
close of the opponent’s case, of an intent to 
draw an adverse inference; although the pros- 
ecutor thus deserves severe criticism, defense 
counsel never objected to her statement and the 
ury would not have reached a different result 
f the inference had been excluded, because 
defendant himself created an implied inference 
that the absent witness was critical to his 
defense. 


Ss Court; State v. Irving, A-60 Sept. 
Term 1987; opinion by Clifford, J.; dissents by 
Handler, J. and O’Hern, J.; decided March 30, 
1989; in Opinions Approved April 13, 1989. 
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CRIMINAL TRESPASS 
(see BURGLARY) 


CUSTODY — KIDNAPPING 


The kidnapping count must also be dismissed 
substantively, as must the interference-with- 
custody count, because defendant exercised his 
right to custody of his daughter without know- 
ing (or being chargeable with knowledge) that 
it had been denied by a court order giving the 
mother custody; since there was some evidence 
of a threat to commit a crime of violence to 
terrorize the mother, the terroristic-threats 

dismissed. 


Law Division; State v. Butterfoss, Ind. 88- 
04-0314-I; opinion by Haines, A.J.S.C.; decided 
September 29, 1988; in Opinions Approved col- 
umn March 9, 1989. 
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DAMAGES — LANDLORD AND TENANT 


Since the lessee vacated the premises before 
the expiration of the 20-year lease and there 
was no uncertainty about the nature and extent 
of its breach of the covenant to maintain the 
premises in good repair, there is no justifica- 
tion for only allowing damages for the dimi- 
nution in value of the lessor’s reversion and 
rejecting the cost of repairs as a measure of 
damages. 


late Division; Winrow et al v. Mar- 

et al, A-3746-87T1; opinion 

by Gaulkin, P.J.A.D.; decided February 3, 1989; 
in Opinions Approved column February 23, 1989. 
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DEATH BY AUTO — DOUBLE JEOPARDY 
— DRUNK DRIVING — MERGER 


If at the very commencement of defendant’s 
jury trial for death by auto the State had 
formally announced its intention of trying the 
complaint for driving while intoxicated con- 
currently before the judge, defendant would 
have had no basis for any objection to that 
procedure (which, in fact, is directed by State 


v. DeLuca) and he was not judiced here, 
where the court agreed to the State’s request to 
consider the testimony of two tion wit- 


nesses who had already been heard (offering to 
recall them for further cross-examination), to- 
gether with the further evidence that would be 
introduced, for the purpose of deciding the 
DWI charge. 


Appellate Division; State v. Travers, A- 
140-86T4; opinion by Brochin, J.S.C. (t/a); 
decided December 7, 1988; in Opinions Approved 
column January 5, 1989. 
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DEATH BY AUTO — EVIDENCE — POLICE 
OFFICERS 


The trial court at defendant’s death-by-auto 
trial properly allowed the state trooper, who 
was not qualified as an accident-reconstruction 
expert, to give his lay opinion about the cars’ 
point of impact; his testimony met both re- 
quirements of Evid. R. 56(1) in that it was 
based on what he had himself observed at the 
scene and it was hel to the jury’s full 
comprehension of the facts (to the extent that 
Rogalsky stands for the proposition that a 
police officer may not offer his point-of-impact 
opinion, it is overruled). 


Supreme Court; State v. LaBrutto, A-38/39 
Sept. Term 1988; opinion by Garibaldi, J.; 
decided February 16, 1989; in Opinions Approved 
column February 23, 1989. 
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DEATH PENALTY . 


It is evidence of intent to inflict extreme 
pain, harm, and suffering (in addition to caus- 
ing death) that establishes the N.J.S.A. 2C:11- 
3c(4)(c) element of aggravated assault/torture 
and, applying the McCrary standards for pre- 
trial review, the evidence presented here does 
not justify submitting that aggravating factor to 





the jury; while the helplessness of the four- 


of this crime, it would draw too fine a line to 
ask a jury to resolve on the evidence disclosed 


xpe! 
cisely what defendant wanted to occur in addi- 
tion to death. 


Ss Court; State v. Matulewicz, A- 
131 Sept. Term 1988; opinion by O’Hern, J.; 
concurring opinion by Handler, J.; decided May 
11, 1989; in Opinions Approved column May 18, 
1989. 
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DEATH PENALTY — FAIR TRIAL 


Even in a case such as this, where the 
evidence of guilt is compelling, the right to a 
fair trial must be diligently protected to insure 
that all defendants, regardless of the crime 
charged or the weight of the evidence pro- 
duced, are tried by a fair and impartial jury; 
defendant’s convictions for murder, robbery, 
aggravated sexual assault, etc., must be re- 
versed because the deprivation of one of his 
— challenges in conjunction with the 
— ory voir dire combined to deny him 

damental procedural due process. 


The law does not regard a crime committed 
against a particularly virtuous person more 
heinous than one committed against a victim 
whose moral qualities are perhaps less note- 
worthy or apparent; where, as here, the vic- 
tim’s character has no bearing on the sub- 
omen — of guilt or the penalty to be 

ution may not comment on 
regener hi manner that serves only to 
highlight her vote in order to inflame the 
jury. 

Biegenwald compels reversal of the penalty 

also; for the death penalty to be im- 
posed, the State must prove beyond a reason- 
able doubt that the aggravating factors out- 
weigh the mitigating factors. 


Supreme Court; State v. Williams, A-4 
Sept. Term 1987; opinion by Wilentz, C.J.; 
decided December 8, 1988; in Opinions Approved 
column February 2, 1989. 
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DEFAMATION 
(see also ATTORNEY GENERAL) 


DEFAMATION — EMOTIONAL. DISTRESS 


No reasonable person who read a phony ad 
for telephone sex which provided the name of a 
college teacher/administrator and three other 
well-known names on the campus, and was 
published in a parody section of a 4 
newspaper, would understand the ad to con’ 
an assertion of fact and, therefore, no action of 
defamation occurred as a matter of law; addi- 


a finding of an intentional tort); 
that the college ‘‘hotline’’ which 

as parodied in the phony ad was the subject 
of a then current controversy, and plaintiffs 


Law Division; Walko v. Kean College of 
New Jersey et al, L-014800-86; opinion by 
Wecker, J.S.C.; decided July 8, 1988; in Opin- 
ions Approved column February 9, 1989. 
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DEFAMATION — PUBLIC OFFICIALS — 
TORT CLAIMS ACT 


Not every public appearance by a public 
official brings that official’s conduct within the 
scope of governmental activity; since the coun- 
cil member was not acting within the scope of 


Unity”’ rally organized by a private group (of 
which he was president) that a black executive 
we eens Se ae eee Se 

most bigoted white man,”’ the government of 
Atlantic City has no authority to indemnify him 
or to pay for his defense in the defamation suit 
brought ageinst him. 


Law Division; Palmentieri et al v. Atlantic 
et al, W-010132-88 P.W.; opinion by 

Williams, A.J.S.C.; decided June 15, 1988; in 

Opinions Approved column March 9, 1989. 
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DEFAULT 


Notwithstanding defendant’s attempts to 
evade service 0 notice of demand served 
pursuant to N.J.S.A. 2A:17-74 and -75, as well 
as the summons and complaint alleging that he 
failed to comply with the statute, the trial 
judge’s denial of defendant’s motion to vacate 
the default judgment is reversed — nothing has 
been presented that the demand notice was 
even addressed to defendant, the statute is to 
be strictly construed and the effect of the 
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aes against rey a principal of a 


defunct corporation, is to pierce the te 
veil and impose liability for a cor- 
porate . 
Appellate Division; 


Arrow Manufacturing 
Inc. v. Levinson, A-5290-87T3; 
opinion by. O'Brien, J.A.D.; decided March 14, 
a in Opinions ‘Approved column April 13, 
1989. 
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DEFENSE OF ANOTHER 


ju did not err in refusing 
j tion for manslaughter. 


Appellate Martinez, 
874-86T4; opinion by Michels, P.J.A.D.; Sorided 
January 13, 1989; in Opinions Approved column 


February 2, 1989 
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DEP — ENVIRONMENTAL PROTECTION 


The DEP’s amendments to N.J.A.C. 7:27- 
16.1 and 16.3 which prescribe an implementa- 
tion schedule for Stage II Vapor Recovery to 
capture gasoline vapors are a valid and unex- 
ceptionable exercise of rule-making power. 


Appellate Division; American Petroleum 
Institute v. New Jersey of 
Environmental Protection et al, A-2621- 
87T8; per curiam (Judges Pressler, Scalera and 
Stern) opinion; decided February 9, 1989; in 
Opinions Approved column March 9, 1989. 
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DIMINISHED CAPACITY 


There was no error in the court’s failure to 
instruct the jury sua sponte on the defense of 
diminished capacity where the defendant 
sued only an insanity defense and fi 
present any evidence or arguments that he 
lacked the state of mind required for 
ful or knowing conduct in the of 
the murder and arson for which he was charg- 
ed and convicted. 


Appellate Division; State v. Glover, A- 
2404-87T1; opinion by Shebell, J.A.D.; decided 
December 22, 1988; in Opinions Approved col- 
umn March 9, 1989. 
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DISCOVERY 
(see also ATTORNEY-CLIENT PRIVILEGE) 


DISCOVERY — DRUNK DRIVING — MU- 
NICIPAL COURTS — PROSECUTORS 


Most of the requests in the discovery letter of 
this DWI defendant refer to material, 
able and ‘‘relevant’’ information, and thus 
satisfy the uirements of R. 3:13-3, made 
— by R. 7:4-2(g); the rule should not 
be read so ctrictly that a discovery request in 
the form of in may be ignored by 


discovery is not provided the munici 
capes supepets emaieas on Ge Sah, 

a te on the State, 
including “dismissal of the complaint or sup- 
pression of the evidence. 


Law Division; State v. Tull, 78-88; opinion 
by Haines, A.J.S.C.; decided January 10, 1989; 
in Opinions Approved column February 23, 1989. 
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DISCRIMINATION 
(see also ATTORNEYS) 


DISCRIMINATION — JURIES — PROSE- 
CUTORS 


This case — where defendant was black, few 
blacks were included in the jury array, the 
prosecutor challenged one black juror for cause 
and the remaining three peremptorily, and 
defendant was convicted of murder in May 
1986 by an all-white jury — is controlled by 
Gilmore (made retroactive by the Supreme 
Court in July 1986 to the 1985 Appellate 
Division decision of which the court and pros- 
ecutor were apparently not aware); since de- 
fendant has established a prima facie case that 
the prosecutor exercised his challenges because 
of group bias, the matter is remanded for a 
Gilmore hearing at which the prosecutor should 
explain his reasons and the trial court should 
carefully weigh the opposing contentions and 
set forth the reasons for its determination. 


Supreme Court; State v. Watkins, A-36 
Sept. Term 1988; opinion by Pollock, J.; decided 
March 7, 1989; in Opinions Approved column 
March 16, 1989. 
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DOMESTIC VIOLENCE ACT 


A trial judge confronted with a domestic- 
violence order that is not current should in- 
quire as to the subsequent history and, if the 
parties have had an intervening reconciliation, 
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Appellate Division; Mohamed v. 

A-113!-88TSF; opinion by Bilder 
J.A.D.; decided April 27, 1989; in Se sar 
Approved column May 18, 1989. 
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— VIOLENCE ACT — FAMILY 


The Prevention of Domestic Violence Act 


Appellate Division; Mugan v. Mugan, A- 
2993-8717; opinion by Bilder, J.A.D.; decided 
February 21, 1989; in Opinions Approved column 
March 23, 1989. 
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DOMESTIC VIOLENCE ACT — SEARCH 
AND SEIZURE 


Since the State failed to prove that defendant 
issued 


lege y - defendant to his sleeping 
he got dressed, was wilbet schalle supp- 


Appellate ; State v. Scott, A-4117- 
87T3; opinion by Brody, J.A.D.; partial dissent 
by Ashbey, J.A.D.; decided February 24, 1989; 
in Opinions Approved column March 30, 1989. 
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DOUBLE JEOPARDY 
(see also DEATH BY AUTO) 


DOUBLE JEOPARDY — JUVENILES 


Where the trial j declared a mistrial 
against the juvenile defendant because of the 
implication that the prosecution’s witness had 
been influenced by the State in his identi- 
fication testimony and defense counsel asserted 
that the prosecutor was a crucial witness, 
defendant’s retrial was not barred by double 
jeopardy because the first trial y 3 terminated 
because of manifest necessi the judge had 
clearly sought to protect defendant’s right to a 
fair trial and to guarantee him effective assis- 
tance of counsel; defense counsel’s agreement 
not to call the prosecutor was not an alternative 
which the court could accept given the potential 
for harmful error. 


Appeliate Division; In re D.P., A-2937-86- 
T4; opinion by Ashbey, J.A.D.; decided March 
20, 1989; in Opinions Approved column April 13, 
1989. 
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— DRIVING 
(see also BREATHALYZERS, DEATH BY 


AUTO, DISCOVERY) 


The breathalyzer tests administered to de- 
fendant were given within a reasonable amount 
of time where defendant was arrested at 9:40 

p.m. and given the tests at 10:30 p.m. and at 
10:45 p.m. even though there was a five-and- 
a-half. delay between the administration of 
the tests and defendant’s last drink at 5 p.m.; 
as there is no scientific basis for the reasonable- 
time principle set forth in Tischio, the Court 
must have sought to prevent the prolonged 
detention of a motorist by the police in the 
mistaken belief that the blood-alcohol level 
would then produce a more favorable result to 
the State; here, defendant has not shown any 
invasion of his rights by prolonged detention. 


Appellate Division; State v. Dannemiller, 
A-5291-87T5; opinion by Shebell, J.A.D.; decid- 
ed December 19, 1988; in Opinions Approved 
column January 5, 1989. 
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A defendant may, so long as he sustains his 

burden of proof, successfully attack an en- 
hanced penalty by showing (a) that he was 
indigent at the time of his prior New Jersey 
drunk-driving conviction if that conviction was 
entered after Rodriguez v. Rosenblatt, 58 N.J. 
281 (1971), was decided and he was not told of 
his right to counsel, or (b) that he was not 
indigent and was not advised, pursuant io R. 
3:27-2, of his right to retain counsel; it was 
improper to reject defendant’s testimony that 
he was not advised of his right to counsel at his 
first conviction solely because Rodriguez re- 
quired assignment of counsel at those proceed- 
ings. 
Appellate Division; State v. Carey, A-1179- 
87T7; opinion by Stern, J.A.D.; decided January 
30, 1989; in Opinions Approved column March 2, 
1989. 
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so he was not ‘“‘driving’’ while in- 
toxicated and must be found not guilty. 


Law Division; State v. DiFrancisco, 
10-88; opinion by Haines, A.J.S.C.; ‘ected 
August 31, 1988; in Opinions Approved column 
April 6, 1989. 
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DRUNK DRIVING — RIGHT TO COUNSEL 


A municipal court’s 1982 failure (testified to 
by defendant without countervailing proofs) to 
adhere to either the public policy pronounced 
in Rodriguez or the mandate of R. 3:27-2 
disqualifies the State’s use for sentence- 
enhancement of defendant’s 1982 un- 
counselled D conviction; the State’s dif- 
ficulty in producing records of counsel re 
sentation in prior municipal court con 
may be resolved by noting hereafter compliance 
with R. 3:27-2 and Rodriguez in the record of 
conviction. 


Appellate Division; State v. Laurick, A-600- 
87T8; opinion by Havey, J.A.D.; decided Feb- 
ruary 28, 1989; in Opinions Approved column 
March 30, 1989. 
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Under N.J.S.A. 39:4-50, the date of the 
second offense rather than the date of the 
second conviction is the critical date in es- 
tablishing second-offender status and, there- 
fore, since defendant’s present offense occurred 
within 10 years of his first offense, the trial 
court properly sentenced him as a second 
offender even though his present conviction 
occurred more than 10 years after his first 
conviction. 


Appellate Division; State v. Bischoff, A- 
4325-87T2; opinion by Havey, J.A.D.; decided 
May 8, 1989; in Opinions Approved column May 
25, 1989. 


123 N.J.L.J. Index Page 1666 
DRUNK DRIVING — UNEMPLOYMENT 
BENEFITS 


Where it is reasonably foreseeable that an 
employee’s voluntary conduct will render him 
unemployable, and his actions actually do lead 
to the loss of a prerequisite of employment, he 
leaves work ‘‘voluntarily without good cause’’ 
under N.J.S.A. 43:21-5(a); a truck driver 
whose decision to drink and drive resulted in a 
DWI conviction and the loss of his driver’s 
license for six months is not the sort of 
‘involuntarily unemployed’’ individual the 
a a Compensation Act is -y + 

, and the determination that he is 
alk ble for unemployment benefits is reversed. 


Ss Court; Yardville Supply pepo 
v. of Review, 

A-68 Sept. Term 1988; opinion by Corbell) J. 
dissent by O’Hern, J.; decided March 23, 1989; 
in Opinions Approved column April 6, 1989. 
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DUE PROCESS 


City of Canton, Ohio, petitioner v. Geraldine 
Harris et al 

No. 86-1088 

Argued November 8, 1988 

Decided February 28, 1989 

On Writ of Certiorari to the United States 
Court of A for the Sixth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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DUE PROCESS — MOTOR VEHICLES 


Although the issuing officer’s signature was 
required on the summons for driving while 
intoxicated, its absence was a ‘‘technical omis- 
sion’’; the summons and complaint were rea- 
sonably calculated to apprise the defendant of 
the action against him and afforded him an 
opportunity to present his objections and, 
therefore, defendant’s due process rights were 
not violated; however, failure to sign the com- 
plaint within 30 days, pursuant to N.J.S.A. 
39:5-3, would be a fatal defect. 


Appellate Division; State v. Brennan, A- 
3919-87T3; opinion by Shebell, J.A.D.; decided 
December 21, 1988; in Opinions Approved col- 
umn January 12, 1989. 
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DUE PROCESS — PRISONERS 


Kentucky Department of Corrections, et al, 
petitioners v. James M. Thompson, et al 

No. 87-1815 

Argued January 18, 1989 

Decided May 15, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Sixth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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DUE PROCESS — UNEMPLOYMENT 
BENEFITS 


Division; Agresta v. Department 
Labor et al, A-4233-87T2; opinion by 

O’Brien, J.A.D.; decided April 5, 1989: i 

ions Approved column April 27, 1989. 
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EDUCATION — RIGHT OF CON- 
FRONTATION 


Excluding the tenured teacher from the 


different ALJ; although neither N.J.S.A. 
2A:84A-32.4 nor Coy v. Iowa is directly a 


him and his attorney ‘‘during the testimony by 
a separate audio system.”’ 


Appellate Division; In re Wolf, A-2444-87T8; 
opinion by Dreier, J.A.D.; decided March 14, 
1989; in Opinions Approved column April 6, 
1989. 
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EIGHTH AMENDMENT 


Richard L. Dugger, Secretary, Florida De- 
partment of Corrections, and Robert A. But- 
terworth, Attorney General of Florida, peti- 
tioners v. Aubrey Dennis Adams, Jr. 

No. 87-121 

Argued November 1, 1988 

Decided February 28, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Eleventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ELECTIONS 


The trial judge erred in concluding that 
certain irregularities in the voting and absentee 
procedures used by both the election workers 
and officials, not sufficient ‘‘to change the 
result”’ under N.J.S.A. 19:29-le, constituted 
malconduct sufficient to ‘‘challenge the elec- 
tion’? results under 19:29-la; the malconduct 
referred to in 19:29-la must result from a 
degree of gross negligence or inattention to 
duty tantamount to purposeful conduct such as 
fraud or corruption, and isolated acts of negli- 
gence or omission do not rise to the level of 
official malconduct; the dicta in Magura pur- 
porting to define malconduct is overruled. 


late Division; In re Application of 

s Mallon, A-2659- 88TIF; opinion by 
Petrella, J.A.D.; decided April 19, 1989; in 
Opinions Approved column May 11, 1989. 
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ELECTIONS — GOVERNORS 


Although the Election Law Enforcement 
Commission is free under the New Jersey 
Campaign Contribution and Reporting Act to 
allocate expenses to a gubernatorial candidate 
who in fact controls the expenditures of candi- 
date for legislative (or other) office, the agency 
cannot charge a gubernatorial candidate with a 
legislative candidate’s truly independent ex- 
penditures that appear to benefit the guber- 
natorial candidate directly or indirectly. 


Supreme Court; Friends of Governor Tom 
Kean v. The N.J. Election Law Comm’n 
etc., A-86 Sept. Term 1985; per curiam opin- 
ion; rendered September 27, 1985; filed February 
2, 1989; in Opinions Approved column February 
9, 1989. 
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EMOTIONAL DISTRESS 
(see DEFAMATION) 


EMOTIONAL DISTRESS — PRIVACY 


One who seeks to recover damages for al- 
leged injuries must expect that her claim will 
be investigated; although the investigation must 
be reasonably conducted, and may not involve 
an intrusion into the privacy of the claimant 
that could be deemed highly offensive to a 
reasonable person, the facts submitted reveal 
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Figured v. Paralegal 
Technical Services Inc. et al, A-2331-87T7; 
opinion by Stern, J.A.D.; decided February 23, 
1989; in Opinions Approved column April 6, 
1989. 
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ENTIRE-CONTROVERSY DOCTRINE 


ing its own action against the municipality for a 
refund of contributions made by plaintiffs 
assignor (who had purchased tiffs land) 
after the first suit voided the . 


are Division; Mill Race, Ltd. v. 
& Township Committee of Ber- 
nards Township et al, A-2287-87T8; opinion 
dy Dreier, J.A.D.; decided January 27, 1989; in 
Opinions Approved column February 16, 1989. 
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ENVIRONMENTAL PROTECTION 
(see also ADMINISTRATIVE LAW, BID- 
DING, CONDEMNATION, CORPORA- 


TIONS, DEP) 


The Water Pollution Control Act does not 
evince a clear legislative intent to impose the 


pplication, to peti 

in 1976 that had been used as 
a landfill until 1968) is invalid (DEP must 
proceed by rulemaking to set forth the stan- 
dards that govern applying the Act’s permit 

to closed ); moreover, there 

is clear legislative authority to enable DEP, for 
good cause, to install and maintain moni 
wells on petitioner’s property, using funds 
available pursuan 
Facility Closure and Contingency Fund Act. 


Supreme Court; Vi-Concrete Company v. 
eet A-21 Sept. Term 1988; opinion by Stein, 

; decided April 19, 1989; in Opinions Approved 
a April 27, 1989. 
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The purchaser of land that had been for- 
merly leased to the township as municipal 
landfill, but which had not been closed in 
accordance with DEP requirements, could 
bring suit under the Environmental Rights Act 
to compel the township to comply with its 
closure responsibilities where for the past 12 
years the DEP has failed to effectively compel 
closure in accordance with the regulations. 


Twp., A-3706-87T8; opinion by Coleman, 
P.J.A.D.; decided December 8, 1988; in Opinions 
Approved column January 19, i989. 
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The DEP’s determination that there was no 
feasible or prudent alternative to a site for the 
proposed construction of resource-recovery 
facility, for which the DEP issued a stream en- 
croachment permit, was not arbitrary, cap- 
ricious or unreasonable where the requirements 
of N.J.A.C. 7:13-5.4, governing permits for 
‘Projects of S Concern,”’ were met; also, 
there is no prohibition in the Solid Waste 
Management Act against the issuance of a 
temporary permit for a solid-waste facility 
prior to approval by the Attorney General of 
the ge disclosure statement; finally, 

of whether the BACT or LAER 


Appellate in re Stream En- 
aed Canale No. 12400, A-4620- 
85T1 and A-1767-87T1; per curiam opinion 
(Judges Petrella, Shebell and Gruccio); decided 
January 5, 1989; in Opinions Approved column 
April 13, 1989. 
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The Amendments to the Waterfront Devel- 
opment Rules, N.J.A.C. 7:7-2.3, which sub- 
stantially expand the regulatory jurisdiction of 
the DEP over upland developments in certain 
coastal areas, including some properties over 
one mile from the nearest wetland, is ultra 
vires because its reach far exceeds the juris- 
dictional powers conferred on the DEP by the 
Legislature; also, the Coastal Area Facility 
Review Act’s exemption from its permit re- 
quirement, with respect to developments of 24 
dwelling units or less, serves to pre-empt the 
DEP’s assertion of regulatory jurisdiction over 
upland areas in the coastal region. 


Appellate Division; Last Chance Devel- 
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opment Partnership et al v. Kean, A-863- 
88TSF and A-1929-88TSF; opinion by Baime, 
J.A.D.; decided April 7, 1989; in Opinions 
Approved column May 4, 1989. 
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ENVIRONMENTAL PROTECTION — 
FLOOD-HAZARD AREAS 


The DEP’s technology and methodology used 
in delineating a flood-hazard area, which in- 
volves the use of a hydraulic computer model 
and which is not required to be promulgated in 
any regulations, does not constitute a de facto 
agency rule subject to the notice, publication, 
and comment and hearing requirements of the 
Administrative Procedure Act and, in any 
event, interested persons were afforded a 

opportunity to challenge the tech- 
nical data use by DEP at the hearings on the 

redelineation of the flood-hazard 
area, which now includes plaintiff's property; 
also, by dividing the flood-hazard area into two 
sections, the floodway and the flood- -fringe 
area, to which different land-use restrictions 
apply, the DEP has identified ‘‘various sub- 
portions of the flood-hazard area for reason- 
able and proper use according to relative risk’’ 
as required by N.J.S.A. 58:16A-52a. 


Appellate Division; American Cyanamid 
Co. v. State of New Jersey, A-3481-87T8; 
opinion by Baime, J.A.D.; decided March 2, 
1989; in Opinions Approved column Apri! 6, 
1989. 
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ENVIRONMENTAL PROTECTION — IN- 
SURANCE 


Public policy as mens * in environmental 


the owned-property exclusion in this com- 
prehensive-liability insurance policy; Broadwell 
is the touchstone and, if trial judge determines 
on remand that the contaminants the insured 
discovered on its property and was ordered to 
clean up had threatened damage to third-party 
property, he should then determine whether 
applying the owned-property exclusion would 
carry out the reasonable expectations of the 
parties and, if not, whether the insured had a 
legal obligation because the discharge in 1983 
had threatened the state’s waters (as of the 
1984 amendment to the Spill Act, a discharge 
directly onto land is actionable now if it 
threatens natural resources) and whether the 
threatened damage to third-party property was 
immediate and imminent. 


Appellate Division; Summit Associates, 
Inc. v. Liberty Mutual Fire Ins. Co., A- 
4233-86T7; opinion by Long, J.A.D.; decided 
July 29, 1988; in Opinions Approved column 
December 22, 1988. 
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CPS Chemical Co. v. Continental Ins. Co. 
and Broadwell Realty v. Fidelity & Cas. es- 
tablish that under the language of a public- 
liability policy that excludes coverage for 
‘‘property owned’’ or ‘‘alienated’’ by the in- 
sured it is a claim against the insured for 
property damage to a third party which trig- 
gers coverage and not a coercive claim by the 
government; here, DEP ordered the insured to 
facilitate the cleanup or containment of dioxin 
on its property, and the fact that its ex- 
penditures for remediation will be made only 
because of government compulsion does not 
establish that the exclusions are ‘‘inapplicable’’ 
to a determination of the scope of the insurers’ 
obligations; the matter is remanded for plenary 
hearing to determine whether the contamina- 
tion poses an imminent threat to someone else’s 
property interest. 


alty and Surety 

87T1F and A-4043-87T1F; opinion by Brochin, 
J.S.C.; decided January 30, 1989; in Opinions 
Approved column March 2, 1989. 


123 N.J.L.J. Index Page 897 


ENVIRONMENTAL PROTECTION — MU- 
NICIPAL LAND USE 


A zoning ordinance must provide for a 
permitted productive use so defendant’s or- 
dinance rezoning plaintiff's property (portions 
of which are on the national priorities list of 
hazardous-waste sites) from industrial to pres- 
ervation-reclamation is, regrettably, invalid 
because it effectively prohibits any productive 
use other than the existing nonconforming 
chemical-plant use (which plaintiff wants to 
replace with a pharmaceutical plant); one can 
only hope that the township’s well-meaning act, 
intended to be an incentive for the cleanup of 
the site, has caught the attention of those 
responsible for abating this degradation of the 
environment. 


Law Division; Ciba-Geigy Corporation v. 
Dover Twp. et al, etc., L-068967-88; opinion 
by Serpentelli, A. I S.C.; decided December 6, 
1988; in Opinions Approved column January 26, 
1989. 
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EQUAL PROTECTION 
(see CDS) 
ERISA 
(see also CRIMINAL LAW) 
Firestone Tire and Rubber Company, et al, 





petitioners v. Richard Bruch, etc., et al. 

No. 87-1054 

Argued November 30, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Third Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ESCAPE — INTENSIVE SUPERVISION 
PROGRAM 


Because the Intensive Supervision Program 
mandates credit for time served it constitutes 
official detention as contemplated by N.J.S.A. 
2C:29-5(a) and, therefore, the dismissal of the 
indictment charging defendant with escape is 
reversed; the ISP is substantially different from 

or probation since it is not included in 
the list of exceptions to the escape provision of 
2C:29-5(a), it credits all time served regardless 
of the defendant’s rejection from the program, 
admission decisions are not reviewable and 
there is no right to a hearing, and all ISP 
participants are required to have community 
sponsors; the ISP is an alternative implementa- 
tion of the original sentence, not a distinct 
sentencing alternative. 


Appellate Division; State v. Jiminez, A- 
3517-87TSF; opinion by Gruccio, J.A.D.; deci 
ded December 12, 1988; in Opinions Approved 
column January 5, 1989. 
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Receiving credit against a prison sentence for 
participation in a community pro- 
gram does not by legal alchemy convert that 
participation ee oe 
custody or detention apy th nee man 
N.J.S.A. 2C:29-5, and a_ participan' 
Intensive Su Program who who. fails 
abide by the rules and leaves New Jersey is 
guilty of the crime of escape (Jimenez is 
maveed Willig the inteesity of ENP. lo peeeare 
by returning defendant to prison to serve 
term. 


“i 
to 
not 
dis- 
rved 
his 


Appellate Division; State v. Clay, A-3894- 
86T4; opinion by King, P.J.A.D.; decided Feb- 
ruary 3, 1989; in Opinions Approved column 
February 23, 1989. 
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ESTOPPEL — MUNICIPAL LAND USE 


A certificate of occupancy, which verifies 
that a building meets certain construction 
standards, cannot serve as a reason to believe 
that the building and the land on which it is 
located may be put to a nonconforming use; 
here, where the meaning of the ordinance 
prohibiting commercial uses in the zone where 
plaintiff's property lies is free of doubt, as is 
the fact that defendant’s tree nursery business 
is a valid nonconforming use only on its front 
lot, not on its rear lot, the certificate of 
occupancy and covering letter from the zoning 
officer, referring only to the front lot and 
stating that the business ‘‘can be continued’’ as 
a legal nonconforming use, does not fall within 
Jantausch and Hill, and the denial of an 
injunction against the use in the back lot is 
reversed. 


Appellate Division; Mahwah Twp. v. 
Landscai Tech » Imc., A-5247- 
87T5; opinion by Antell, P.J.A.D.; decided Jan- 
uary 20, 1989; in Opinions Approved column 
February 9, 1989. 
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ETHICS 
(see ALCOHOLISM, ATTORNEYS) 


EVALUATIONS 
(see CORPORATIONS) 


EVIDENCE 
(see also ASBESTOS, CDS, CHILD VIC- 
TH BY AUTO, EYE-WITNESS 


TIMS, DEA 
IDENTIFICATION) 


In this action for damages for breach of 
contract it was grossly and patently improper 
for the trial judge to have admitted testimony 
by means of a speaker phone, which also had a 
recording 


expert, there was no way to assure 
who he said he was, his demeanor could 
evaluated, and there was no 
continuance could not have 
obtain a videotaped or stenogra) 
at the expense of the party that 


atte Foe 
ze § 
ie bb 


Corporation, A-2326-87T8; opinion by 
Pressler, P.J.A.D.; decided December 15, 1988; 
in Opinions Approved column January 5, 1989. 
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Evid. R. 23(2), providing that the spouse of 
the accused shall not testify unless both the 
accused and the spouse consent, only prohibits 
a spouse from testifying on behalf of the 
prosecution — it does not preclude a defendant 
from vn a the testimony of his wife on 
his behalf; here, where the defendant sub- 
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poenaed his wife to testify as an alibi witness, 
and at the time of trial they were separated 


against 
erred in excluding her proffered testimony. 


Appellate Division; State v. Santoro, 
3101-85T4; opinion by Antell, P.J.A.D.; desided 
December 23, 1988; in Opinions Approved col- 
umn January 19, 1989. 
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R. 4:16-1(c), which provides for the ad- 
missibility of the deposition of a deceased if the 
party against whom the deposition will be used 
had the opportunity to cross-examine the de- 
ponent, does not prevent the deceased’s an- 
swers to interrogatories, which are not subject 
to cross-examination (R. 4:17-8 provides that 
answers to interrogatories may be used to the 
same extent as depositions in 4:16-1 (a) and (b), 
providing for use of depositions ‘‘for any other 
purpose permitted by the Rules of Evidence’’), 
from being admitted under the hearsay excep- 
tion provided for in Evid. R. 63(32) if the 
judge finds that the answers were made in good 
faith and concludes from the circumstances 
that they are probably trustworthy. 


Appellate Division; Ramos v. Community 
Coach et al, A-3306-87T7; opinion by Brody, 
J.A.D.; decided January 3, 1989; in Opinions 
Approved column January 19, 1989. 
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EVIDENCE — EXPERT WITNESSES 


Plaintiff's expert witness lacked the necessary 
credentials to q as an expert on the 
causation of birth defects by defendant’s pro- 
duct and to present reliable testimony to aid 
the jury in its deliberations; moreover, his 
opinion that the product is teratogenic is so out 
of step with authoritative scientific literature 
and persuasive judicial decisions as to be totally 
unacceptable. 


The trial judge properly barred plaintiffs’ 
offer of the transcripts of the testimony of 12 
witnesses in the Bendectin Products case; expert 
witnesses are not unavailable simply because 
they are not subject to service of process. 


Appellate Division; Thompson v. Merrell 
Dow Pharmaceuticals, Inc. et al, A-3984- 
86T8; opinion by Deighan, J.A.D.; decided 
December 7, 1988; in Opinions Approved column 
January 5, 1989. 
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EVIDENCE — FAMILY LAW 


The father’s case for custody of the child 
(who he had originally agreed would live with 
the mother) and DYFS’ suspended neglect-and- 
abuse complaint against her were procedurally 
intertwined and it cannot be concluded that, 
just because DYFS had temporarily reli- 
nquished its adversarial role, hearsay evidence 
admissible in a DYFS proceeding was in- 
admissible in the custody hearing and that 
admitting the reports of the Children’s Psy- 
chiatric Center was reversible error; however, 
although the judge’s finding that the boy 
should live with his father for this school year 
is affirmed, the evidence did not warrant a 
final order of custody, and the matter is 
remanded for a rehearing. 


Appellate Division; W.W. v. 1.M., A-5451- 
87-T5; opinion by Ashbey, J.A.D.; dissent by 
Skillman, J.A.D.; decided March 10, 1989; in 
Opinions Approved column April 6, 1989. 
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EVIDENCE — MARITAL PRIVILEGE 


The trial court did not err in ruling that 
defendant’s attempt to marry the State’s chief 
witness was admissible as evidence of con- 
sciousness of guilt under Evid. R. 63(10). 


Appellate Division; State v. Rivera, A- 
0784-86T4; per curiam opinion (Judges Cole- 
man, Deighan and Baime); decided March 23, 
1989; in Opinions Approved column April 20, 
1989. 
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EVIDENCE — OFFICIAL MISCONDUCT 


Other-crime evidence can be admitted to 
prove any fact in issue — whether or not 
included in the nonexclusive examples in Evid. 
R. 55 — if the issue is genuine and the evidence 
is necessary for its proof, after the trial court 
has carefully balanced its probative value 
against the danger of undue prejudice (and 
then gives careful limiting instructions); in this 
case, evidence of three unindicted alleged in- 
cidents of official misconduct did not establish 
an integrated plan or scheme, but it was 
properly admitted to show that defendant, a 
police officer, conducted the two searches 
charged in the indictment to gratify his sexual 


bility of other-crimes evidence to 
prove a material element of a crime not specif- 
ically contested by a defendant, nor otherwise 
established by the evidence, is disapproved. 


Supreme Court; State v. Stevens, A-34, 
Sept. Term 1988; opinion by Stein, J.; decided . 
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June 1, 1989; in Opinions Approved column June 
8, 1989. 
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EVIDENCE — PHOTOGRAPHS 


It was reversible error for the trial judge to 
have admitted a photographic array of pictures 
of defendant which were unmistakably mug 
shots where defendant had elected not to take 
the stand because of his previous criminal 
record and identification was not an_ issue; 
there was no purpose to admit the photographs 
other than to unfairly permit the jury to draw 
the inference that defendant had a prior crim- 
inal record. 


Appellate Division; State v. Taplin, A-5704- 
86T4; opinion by Pressler, J.A.D.; decided 
December 7, 1988; in Opinions Approved column 
February 16, 1989. 
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EVIDENCE — PRIOR CONVICTIONS 


Paul Green, petitioner v. Bock Laundry Ma- 
chine Company 

No. 87-1816 : 

Argued January 18, 1989 

Decided May 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Third Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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EYE-WITNESS IDENTIFICATION 


The question of the admissibility of the 
expert testimony of a psychologist, proffered by 
defendant to explain in general terms the 
factors that affect the reliability of eyewitness 
identification, could only have been resolved by 
an Evid. R. 8 hearing, and the matter is 
remanded for the trial judge to determine its 
scientific reliability and the extent to which (if 
at all) it would have assisted the jury (which 
convicted defendant of robbery and aggravated 
assault) in its understanding of relevant matters 
beyond the common knowledge of human ex- 
perience. 


Appellate Division; State v. Gunter, A- 
2315-85T4; opinion by Pressler, P.J.A.D.; decid- 
ed February 22, 1989; in Opinions Approved 
March 23, 1989. 


EXECUTION AND LEVY 
(see CREDITORS’ RIGHTS) 


EXPERT WITNESSES 
(see EVIDENCE) 
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EXPUNGEMENT 
(see also CORPORATIONS) 


A disorderly persons offense is not a ‘‘crim- 
inal charge’? under N.J.S.A. 2C:52-14f, and 
defendant’s request for the expungement of his 
1974 conviction for possession of less than 25 
grams of marijuana, which occurred sub- 
sequent to the dismissal of a similar charge in 
1973 after he had successfully completed a 
diversionary-treatment program, is granted. 


Law Division; State v. Corradino, 33500; 
opinion by Martin, J.S.C.; decided February 17, 
1989; in Opinions Approved column May 11, 
1989. 
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FAIR HOUSING 
(see MUNICIPAL LAND USE) 


FAIR TRIAL 
(see also DEATH PENALTY) 


FAIR TRIAL — PROSECUTORS 


Despite the strong evidence of defendant’s 
guilt of first-degree robbery and second-degree 
assault, the prosecutor’s excess — in casting 
aspersions on defendant’s election not to testify, 
suggesting that defendant had committed the 
crimes because he was without funds, and 
accusing him of conspiring with defense counsel 
to conceal and distort the truth — were so 
persistent and serious that the conviction is 
reversed; remanded for a new trial. 


Appellate Division; State v. Sherman, A- 
1674-86T4; opinion by Brody, J.A.D.; decided 
December 6, 1988; in Opinions Approved column 
February 2, 1989. 
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FAMILY LAW 
(see also BURDENS, 
LENCE, EVIDENCE) 


FAMILY LAW — SIBLINGS 


The purpose of N.J.S.A. 9:2-7.1, which al- 
lows grandparents and siblings to apply for 
visitation rights where the parents are de- 
ceased, separated, or divorced, is to preserve 
parental authority over who may associate with 
their infant children where the parents are, as 
here, alive, married, and residing together in 
harmony; the four-month separation of plain- 
tiff’s father and stepmother for medical reasons 
is not the ‘‘living separate and apart’’ that the 
Legislature intended as a condition for the 
right to sibling visitation, so the adult half- 
sibling’s complaint is dismissed. 


DOMESTIC VvioO- 
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Chancery Division, Family Part; Pullman 
v. Pullman, FD-02-2608-88-A; opinion by 
Kahn, J.S.C. (t/a); decided August 30, 1988; in 
Opinions Approved column April 13, 1989. 
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FAMILY LAW — WILLS 


An election by a surviving spouse to take 
one-third of the augmented estate of the de- 
ceased spouse does not result in a renunciation 
of any specific bequests made under the will; 
on the contrary, N.J.S.A. 3B:8-18a con- 
templates that any property a surviving spouse 
receives as a result of the decedent’s death is 
applied in satisfaction of the surviving spouse’s 
elective share, and the only effect of the elec- 
tion is to provide a surviving spouse with an 
additional portion of the decedent’s estate if the 
sum of the surviving spouse’s own assets plus 
any property received under the will or by 
other transfer taking effect on death is less 
than one-third of the augmented estate. 


Appellate Division; In re Friedlein, A-2434- 
87T7; opinion by Skillman, J.A.D.; decided 
January 11, 1989; in Opinions Approved column 
February 2, 1989. 
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FARM WORKERS — LABOR LAW 


Farm laborers are not to be hurt by em- 
ployers for exercising their state constitutional 
right to join unions, and defendant was under 
a duty to bargain with the certified union over 
the effects of his decision to reduce his acreage 
and hire temporary workers; the matter is 
remanded to the Chancery Division judge to 
fashion a just remedy (there is no reason why 
the NLRB’s well-established limiied-pay rem- 
edy of Transmarine would not be a good point 
from which to develop appropriate remedies). 


Supreme Court; COTA (Agricultural 
Workers Organizing Committee) et al v. 
Molinelli, A-28 Sept. Term 1988; opinion by 
Garibaldi, J.; decided February 2, 1989; in 
Opinions Approved column February 9, 1989. 
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FEES — INTEREST — MUNICIPALITIES 


The right to recover fees paid by virtue of an 
invalid ordinance is firmly established, and the 
full amount of the improperly charged munic- 
ipal inspection fees must be refunded with 
prejudgment interest. 


Law Division; Cinnaminson Mote! Owners 
Association v. Cinnaminson Twp. et al, L- 
23864-87; opinion by Haines, A.J.S.C.; decided 
December 1, 1987; in Opinions Approved column 
March 9, 1989. 
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FELONY MURDER 


Causation for felony murder encompasses 
both antecedent but-for and probable conse- 
quences; the trial judge erred in charging the 
jury on only antecedent but-for causation in a 
circumstance where the victim, a 62-year-old 
man with a very badly diseased heart, died 40 
minutes after defendeut burgled his room, and 
medical experts for both the defendant and the 
State disagreed on whether the victim’s death 
occurred as the result of natural causes or the 
burglary. 


Appellate Divison; State v. Whitted, A- 
5979-85T4; opinion by Muir, J.A.D.; decided 
April 21, 1989; in Opinions Approved column 
May 18, 1989. 
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FELONY MURDER — FLIGHT 


The burglary of the van in Jersey City, the 
juveniles’ flight in it and the death of the 
driver of the car into which the van crashed in 
Newark, while eluding police pursuit, represent 
a continuous, indivisible transaction, and there 
is probable cause to believe that the victim’s 
death occurred in the course of a flight from a 
felony and that the juveniles’ acts, if committed 
by an adult, would constitute felony murder; 
Kaplowitz, a civil case, does not apply to sever 
the burglary from the homicide. 


Chancery Division, Family Part; State ex 
rel J.R. et al, FJO7-12, 538-88; opinion by 
Fuentes, J.S.C.; decided October 11, 1988; in 
Opinions Approved column April 20, 1989. 
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FICTITIOUS NAMES — LIMITATIONS OF 
ACTIONS — RESPONDEAT SUPERIOR — 
TORT CLAIMS ACT 


The trial court erred in dismissing this com- 
plaint on the ground that the borough could 
not be liable for false imprisonment on the 
theory of respondeat superior unless individual 
defendants were named and made parties; 
however, (although a violation of a municipal 
ordinance is not a disorderly persons offense, 
and violating one requiring people on a beach 
walk in ‘“‘bathing attire’? to have purchased 
beach badges cannot be considered a breach of 
the peace, so the police officers’ power to de- 
tain plaintiffs did not extend beyond obtaining 
the information necessary to issue the summons 
and it is inferable that their arrest and deten- 
tion at police headquarters was unjustified and 
unlawful), the borough is not liable for com- 
pensatory damages because plaintiffs’ ‘‘emo- 








tional distress’ did not require treatment, and 
the individual defendants are not liable for 
punitive damages because plaintiffs’ motion to 
amend their fictitious-name designations was 
made after the statute of limitations had run, 
and the correct names had been given to them 
much earlier. 


Appellate Division; Marion et al v. Man- 
asquan et al, A-2233-87T8; opinion by Keefe, 
J.S.C. (t/a); decided March 7, 1989; in Opinions 
Approved column April 6, 1989. 
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FIREARMS 


A loaded shotgun which was in plain view in 
an apartment that was being searched for 
drugs was evidence that the defendants may 
have felt some need for security from which a 
jury could infer that the weapon was an 
integral part of the conspiracy to distribute 
cocaine for which the defendants were con- 
victed, and was ‘‘used’’ therein under 18 
U.S.C. 924(c)(1). 


United States v. Theodoropoulos, etc., No. 
88-1259; On appeal from the United States Dis- 
trict Court for the Eastern District of Pennsylva- 
nia; opinion by Sloviter, U.S.C.J.; filed January 
17, 1989. 
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FIREFIGHTERS 
(see ARSON, ARBITRATION) 


FIREFIGHTERS — PUBLIC EMPLOYMENT 


It was reasonable for PERC to conclude that 
the Fire and Police Interest Arbitration Act 
does not mandate the severance of State fire- 
fighters from broad-based collective- 
negotiations units that now represent them 
(along with most other State employees) where, 
as here, those units have represented the fire- 
fighters effectively. 


Supreme Court; In re N.J. State Firemen’s 
Mutual Benevolent Association et al, A-56/ 
57/58 Sept. Term 1988; opinion by O’Hern, J.; 
decided March 9, 1989; in Opinions Approved 
column March 23, 1989. 
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FIREFIGHTERS — STATUTORY CON- 
STRUCTION 


The statutes regulating local firemen’s relief 
associations and the New Jersey State Fire- 
men’s Association are not unconstitutional on 
the grounds that the payment of tax money to 
the state and local associations constitute a 
donation of money to a private entity and that 
the statutory delegation of rulemaking author- 
ity to the State Association lacks adequate 
standards since the statutes are reasonably 
susceptible to a construction which obviates the 
constitutional difficulty; accordingly, (1) all 
members of a municipal fire department shall 
be members of the local association and the 
imposition of a quota system for membership is 
invalid (defendant’s determination that plaintiff 
is ineligible for membership in the local and 
state associations is set aside); (2) the State 
Association must enact reasonable regulations 
governing local associations in their adminis- 
tration of the funds made available to them and 
in accordance with the objectives set forth in 
the statute; and (3) the reports required to be 
submitted to the Commissioner of Insurance 
and the Secretary of State shall be audited and 
reviewed by the appropriate state official. 


Cha Division; Szabo v. New Jersey 
State Firemen’s , No. C-1962- 
87; opinion by Lesemann, J.S.C.; decided June 
21, 1988; in Opinions Approved column February 
23, 1989. 
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FIREMAN’S RULE 


Defendant’s conduct was not ‘‘willful and 
wanton’”’ with regard to the creation of the fire; 
although the fireman’s rule does not excuse an 
owner from liability where he is guilty of 
misconduct independent of the fire’s causes 
that creates an undue risk of injury beyond 
those normally assumed by a firefighter, the 
mere fact that combustible material was stored 
on the premises, without a showing that its 
storage was somehow dangerous, is not itself 
negligence. 


Since neither the statute nor the ordinance 
regulating sprinkler systems creates a duty 
owed to a firefighter, defendant’s violations of 
them impose no liability to plaintiffs; the 
common-law duty owed to a firefighter is that 
owed to a licensee and, since the faulty sprink- 
ler system constituted, at best, ordinary negli- 
gence, defendant is not liable to plaintiffs. 


Law Division; Oliver Brown Trucking 

, Inc. et al v. Flexon Industries 

et al, etc., L 019529-87; opinion 

by Menza, J.S.C.; decided October 21, 1988; in 
Opinions Approved column January 19, 1989. 
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FIREMAN’S RULE — LANDOWNERS — 
POLICE OFFICERS 


The fireman’s rule does not encompass all 
injuries to police or fire personnel, and the 
facts in Heiot, Williams v. Leavitt and Chipps 
did not provide a basis for applying it because 
all of those property owners were free from 
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negligence in causing the conditions that 
brought the officers to their premises; if plain- 
tiff can show prior notice of the slippery 
condition of an area of defendant’s parking lot 
on which he slipped, a jury should decide 
whether it was reasonable to have expected 
someone to walk there at 4:30 a.m. (when the 
police officer investigated a car that had 
aroused his suspicion) and, if so, whether 
defendant should have either corrected or 
warned of the condition. 


Appellate Division; Cella v. Interstate 

et al, A-2176-87T7; opinion by 
Dreier, J.A.D.; decided April 13, 1989; in Opin- 
ions Approved column May 4, 1989. 
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FIRST AMENDMENT 
(see also FREE PRESS) 


Fort Wayne Books, Inc., petitioner v. Indiana 
et al.; Ronald W. Sappenfield, et al., petition- 
ers v. Indiana 

Nos. 87-470, 87-614 

Argued October 3, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the Supreme Court of 
Indiana. 

On Writ of Certiorari to the Court of Appeals 
of Indiana, First District. 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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Texas Monthly, Inc., appellant v. Bob Bullock, 
Comptroller of Public Accounts of the State of 
Texas, et al. 

No. 87-1245 

Argued November 1, 1988 

Decided February 21, 1989 

On Appeal from the Court of Appeals of 
Texas, Third District 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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March Fong Eu, Secretary of State of Califor- 
nia, et al., appellants v. San Francisco County 
Democratic Central Committee et al. 

No. 87-1269 

Argued December 5, 1988 

Decided February 22, 1989 

On Appeal from the United States Court of 
Appeals for the Ninth Circuit 

Brennan, White, Marshall, Blackmun, Stevens, 
O’Connor, Scalia, Kennedy 
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FIRST AMENDMENT — PRISONERS 


Richard L. Thornburgh, Attorney General of 
the United States, et al, petitioners v. Jack 
Abbott et al 

No. 87-1344 

Argued November 8, 1988 

Decided May 15, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the District of Columbia 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia 
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FLIGHT 
(see FELONY MURDER) 


FLOOD HAZARD AREAS 
(see ENVIRONMENTAL PROTECTION) 


FORECLOSURES — REAL PROPERTY 


Since the plaintiff in the foreclosure action 
owned both the fee interest (which he in- 
tentionally omitted to disclose) and the interest 
of the first mortgagee, the sheriff could convey 
the same title to the successful bidder he would 
have conveyed had the complaint properly 
alleged plaintiff's fee ownership; voiding the 
sale would permit plaintiff to extricate himself 
from his unsuccessful attempt to perpetrate a 
fraud on prospective bidders and junior lien- 
holders (by announcing the omission at the sale 
and warning that purchasers other than plain- 
tiff would not get anything for their money) so 
the trial court’s order is reversed; the interests 
of the subordinate lienholders can be protected 
by having the undeterred successful bidder 
advise them of the facts and invite them to 
appear before the court, which shall determine 
whether there has been merger advancing their 
liens (and, if so, fashion a remedy). 


Appellate Division; Powell v. Giddens et 
al, A-6056-87T5F; opinion by Brochin, J.S.C. (t/ 
a); decided February 23, 1989; in Opinions 
Approved column April 6, 1989. 
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FORFEITURE 
(see also CONTRABAND) 


FORFEITURE — MOTOR VEHICLES 


A car used to cause the death of another 
contrary to N.J.S.A. 2C:11-5 is subject to 
forfeiture; however, an unjustifiable delay in 
serving the summons and complaint for for- 
feiture warrants dismissal. 


Appellate Division; State v. One 1986 
Subaru, A-3677-87T1; opinion by Coleman, 
P.J.A.D.; decided February 9, 1989; in Opinions 
Approved column March 2, 1989. 
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FORFEITURE — PUBLIC EMPLOYMENT 
The senior corrections — Ss municipal 


employment,’ and he was properly removed 
from public employment by the Merit System 
Board of the Department of Personnel under 
N.J.S.A. 2C:51-2a(2). 


Ree Seam Meee v. Youth Cee. 
Institute at Annandale et al, A- 


SIS ahT oTTe: oouae opinion by Ashbey, J.A.D.; dissent 
by Skillman, J.A.D.; decided January 30, 1989; 
in Opinions Approved column March 2, 1989. 
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FORUM NON CONVENIENS — MAT- 
RIMONIAL LAW — URESA 

Plaintiff did not bring this action under the 
Uniform Reciprocal Enforcement of Support 
Act, an alternative remedy for enforcing the 
1971 New Jersey judgment of divorce that 
remains available to her both in New York 
(where she and the child live) and New Jersey, 
and requires neither travel to California (where 
defendant now lives) by the obligee or in 
personam j ion here; enforcement of a 
New Jersey arrearages judgment, even if re- 
duced to a specific dollar amount, would be 
subject to extended litigation in California, and 
the trial judge did not abuse his discretion by 
declining jurisdiction of plaintiff's action to 
enforce litigant’s rights on the ground of forum 
non conveniens. 


Appellate Division; Kreuzer v. Kreuzer, A- 
1321-87T7; opinion by Landau, J.A.D.; decided 
February 3, 1989; in Opinions Approved column 
March 2, 1989. 
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FRANCHISES 
(see CONDEMNATION) 


FREE PRESS — RIGHT TO PRIVACY 
(see also FIRST AMENDMENT) 


The trial judge’s unchallenged restriction on 
the trial (at which Margaret Michaels was 
convicted of sexual abuse of many three- to 
five-year-old children) that it would be open to 
the media provided they not publish any iden- 
tifying information about the victims or their 
families was constitutional, and petitioner (a 
publication that did not attend the trial) is 
entitled to as much but no greater access to the 
sealed transcripts; on remand, the trial judge 
should provide for a redacted version or allow 
petitioner to obtain an unredacted transcript 
coextensive with the trial restrictions. 


Appellate Division; In re VV Publishing 
Corporation, A-6236-87T2F; opinion by Gruc- 
cio, J.A.D.; decided January 19, 1989; in Opin- 
ions Approved column February 9, 1989. 
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FREEZE ACT 
(see APPEALS) 


GOODWILL — MATRIMONIAL LAW 


Neither an education nor a license is per se 
an asset in New Jersey; it is the person with 
particular and uncommon aptitude fo. some 
specialized discipline (whether law, medicine or 
entertainment) that transforms the average 
professional or entertainer into one with 
measurable goodwill, and celebrity goodwill is a 
distinct asset, susceptible of evaluation (al- 
though by a different formula) and distribut- 
able if acquired during the marriage in ac- 
cordance with N.J.S.A. 2A:34-23. 


Chancery Division, Family Part; Piscopo v. 
Piscopo, FM-22021-86; opinion by Stark, 
J.S.C.; decided August 24, 1988; in Opinions 
Approved column March 23, 1989. 
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GOVERNORS 
(see ELECTIONS) 


GRAND JURIES 
(see ANTITRUST, ATTORNEYS) 


GRAVES ACT — SENTENCING 


Anderson, which dealt with the sex-offender 
Statute, is inapposite to Graves Act sentencing, 
and so much of Lightfoot as relied on that case 
is disapproved; the extended-term provisions of 
the the Graves Act must be imposed on the 
entry of a second Graves Act conviction, re- 
gardiess of the order in which the offenses 
occurred. 


Supreme Court; State v. Hawks, A-117 
Sept. Term 1987; opinion by Clifford, J.; dissent 
by Stein, J.; decided March 23, 1989; in Opin- 
ions Approved column April 6, 1989. 
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GUARDIAN AD LITEM 
(see ATTORNEYS) 


HABEAS CORPUS 


In re Jessie McDonald, petitioner 

No. 88-5890 

Decided February 21, 1989 

On Motion for Leave to Proceed In Forma 


Pauperis 
Black- 


Rehnquist, Brennan, White, Marshall, 
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mun, Stevens, O’Connor, Scalia, Kennedy 
Per Curiam 
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Warren Lee Harris, petitioner v. Marvin Reed, 
Warden, et al. 

No. 87-5677 

Argued October 12, 1988 

Decided February 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Seventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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HABEAS CORPUS — JURISDICTION 


Norm Maleng, etc., et al, petitioners v. Mark 
Edwin Cook 

No. 88-357 

Decided May 15, 1989 

On Writ of Certiorari to the United States 
Couri of Appeals for the Ninth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 

Per Curiam 
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HARASSMENT — PEEPING TOMS 


Defendant’s conviction for harassment under 
N.J.S.A. 2C:33-4(c) is reversed since the State 
failed to prove that a person was in the room 
at the time defendant was seen looking into the 
window; additionally, defendant did not violate 
2C:33-4(c) since there was nothing to show that 
he attempted to annoy or alarm the occupants 
of the apartment, or that his actions demon- 
strated a purpose to harass; furthermore, de- 
fendant’s conduct did not constitute an offense 
under the Penal Code since the ‘‘peeping Tom’”’ 
statute had been repealed and was not rein- 
corporated into the Code. 


Appellate Division; State v. Fuchs, A-4858- 
87T5S; per curiam (Judges Petrella and Landau) 
opinion; decided February 1, 1989; in Opinions 
Approved column March 2, 1989. 
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HEALTH CARE 
(see COUNTIES) 


HEARSAY 


Since the State’s case was fortified by sub- 
stantial credible evidence, the police officer’s 
testimony that allowed an inference that an 
informant had given evidence of defendant’s 
guilt of the robbery, although hearsay under 
Bankston, was not plain error. 


Supreme Court; State v. Irving, A-60 Sept. 
Term 1987; opinion by Clifford, J.; dissents by 
Handler, J. and O’Hern, J.; decided March 30, 
1989; in Opinions Approved April 13, 1989. 
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The municipal court erred in precluding a 
witness from testifying that defendant had or- 
dered some of the younger people to leave the 
party at which beer was served; such a state- 
ment is not hearsay, it is a verbal act (however, 
in view of the overwhelming evidence of de- 
fendant’s guilt of serving an aicoholic beverage 
- an underage person, the error was harm- 
less). 


Appellate Division; State v. Haarde, A-950- 
87T1; opinion by Havey, J.A.D.; decided Feb- 
ruary 16, 1989; in Opinions Approved column 
March 23, 1989. 
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HEIR HUNTERS — TAX-SALE CER- 
TIFICATES 


N.J.S.A. 54:5-89.1 was correctly found in- 
applicable here, and there is no reason why the 
heirs of a property owner should be barred 
from their right of redemption simply because 
it was brought to their attention by an heir 
hunter with whom they entered into a generous 
agreement; however, the continued intrusion of 
heir hunters into tax sales may have some 
effect on the purchase of tax-sale certificates to 
the detriment of municipalities, and perhaps 
the Legislature should afford some premium to 
disappointed purchasers beyond repayment of 
the taxes with interest (the award of an at- 
torney’s fee in this case is affirmed). 


Appellate Division; Wattles v. Plotts et al, 
A-2946-87T8; opinion by O’Brien, J.A.D.; 
decided February 9, 1989; in Opinions Approved 
column March 2, 1989. 
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HIGHWAYS 


The Department of Transportation’s denial 
of plaintiffs application for a state highway 
access permit to a highway abutting plaintiff's 

property is a contested case under N.J.S.A. 
52:14B-2(b) which entitles plaintiff to an evi- 
dentiary hearing before the Office of Adminis- 
trative Law. 


Appellate Division; High Horizons Devel- 
opment Company v. New Jersey Depart- 
ment of Transportation, A-5873-87TS5; opin- 
ion by Skillman, J.A.D.; decided March 23, 








= in Opinions Approved column April 13, 
1989. 
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HINDERING APPREHENSION — ROB- 
BERY 


Robbery continues into the immediate flight 
after the act, while the Code offense of hinder- 
ing apprehension (like the former common-law 
crime of ‘‘accomplice after the fact’’) assumes 
a completed crime; therefore, the trial judge 
correctly denied the defense request to charge 
hindering apprehension as a lesser included 
offense of robbery here, where defendant drove 
his co-defendants from the scene of their rob- 
bery. 


Appellate Division; State v. Williams, A- 
1805-86T4; opinion by Muir, J.A.D.; decided 
April 21, 1989; in Opinions Approved column 
May 18, 1989. 
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HMFA 
(see ADMINISTRATIVE LAW) 


HOTELS — SEARCH AND SEIZURE — 
TELEPHONES 


Under the principles of Hunt, the New Jersey 
Constitution’s protection against unreasonable 
search and seizure applies to hotel-telephone 
billing records based on the use of a guest’s 
hotel-room telephone; nevertheless, since a 
state’s constitution will not be invoked to con- 
trol the conduct of its private citizens or of 
officers of another jurisdiction, when such 
records are seized by federal officers acting 
independently of state authorities and in con- 
formity with federal law, the state constitu- 
tional protection does not bar subsequent 
prosecutorial use of those records for such 
purposes as establishing probable cause for the 
issuance of search warrants, and this matter is 
remanded for a determination of whether the 
federal officers acted without the cooperation 
or assistance of any state officers. 


Supreme Court; State v. Mollica et al, A- 
88 Sept. Term 1987; opinion by Handler, J.; 
concurrence by Stein, J.; decided March 16, 
a in Opinions Approved column March 30, 
1 
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HOTELS AND MOTELS 


Subsection F-408.11 of the 1984 BOCA Na- 
tional Fire Prevention Code, adopted by the 
Department of Community Affairs in N.J.A.C. 
5:18-3.1(a), does not require portable fire ex- 
tinguishers to be placed in motel and hotel 
rooms which contain cooking facilities; there is 
no basis to distinguish between permanent and 
transient occupancy of a room, suite or 


apartment. 


Appellate Division; Venuti v. Cape May 

County Construction Board of Appeals et 
al, A-1836-87T7; opinion by Skillman, J.A.D.; 
decided March 23, 1989; in Opinions Approved 
column April 13, 1989. 
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Although the Hotel and Multiple Dwelling 
Law does not preempt the field, it supercedes 
less restrictive ordinances; the specifics in the 
State’s regulations provide certainty, making 
them more restrictive than defendant’s or- 
dinance, which thus may not be enforced. 


Law Division; Cinnaminson Motel Owners 
Association v. Cinnaminson Twp. et al, L- 
23864-87; opinion by Haines, A.J.S.C.; decided 
December 1, 1987; in Opinions Approved column 
March 9, 1989. 
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IMMUNITY 
(see also CHILD ABUSE) 


IMMUNITY — MENTAL INSTITUTIONS — 
TORT CLAIMS AUT 


The State has immunity from negligent su- 
pervision under N.J.S.A. 59:6-6(a)(2) (decisions 
involving ‘‘the terms and conditions of con- 
finement for mental illness’) where, as here, 
the absence of supervision is an integral part of 
the course of treatment chosen for the patient. 


Appeliate Division; McNesby v. Depart- 
ment of Human Services, A-2726-87T|; 
opinion by Kin, P.J.A.D.; decided March 30, 
1989; in Opinions Approved column April 20, 
1989. 
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IN FORMA PAUPERIS 
(see CIVIL PROCEDURE) 


INDICTMENTS 
(see also CDS) 


INDICTMENTS — PROSECUTORS 


The Hart rule was violated by the assistant 
prosecutor twice in this case; since, in clear 
effect, he told the grand jury that it should 
indict defendant on the kidnapping count 
(which interfered with its independence), that 
count must be dismissed. 


Law Division; State v. Butterfoss. Ind. 88 
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04-0314-I; opinion by Haines, A.J.S.C.; decided 
September 29, 1988; in Opinions Approved col- 
umn March 9, 1989. 


123 N.J.L.J. Index Page 796 


INDIGENTS — RIGHT TO COUNSEL 


Until R. 3:22-6(a) is amended or the Su- 
preme Court declares State v. King to no longer 
constitute a correct interpretation of it, trial 
courts must comply with its dictates and refer 
an indigent defendant’s first -conviction 
relief application to the Public Defender (unless 
he affirmatively states his intention to proceed 
pro se). 


Appellate Division; State v. Picciotti, A- 
4311-86T4; per curiam (Judges Pressler, Scalera 
and Stern) opinion; decided March 1, 1989; in 
Opinions Approved column March 30, 1989. 
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INFERENCES 
(see CRIMINAL PROCEDURE) 


INFORMED CONSENT — 
MALPRACTICE 


Where the jury found that a _ reasonably 
prudent person would have refused consent to 
the procedure if the omitted information had 
been provided, proximate cause was established 
and, therefore, the jury’s response that the 
doctor’s operation was not the proximate cause 
of plaintiff's injuries did not prevent plaintiff 
from recovering on the basis of lack of in- 
formed consent; however, if the injury suffered 
had been unrelated to the operation, proximate 
causation would also be an issue. 


Appellate Division; Grasser v. Kitzis et al, 
A-353-86T8; opinion by Landau, J.A.D.; deci- 
ded June 13, 1988; in Opinions Approved column 
March 2, 1989. 


MEDICAL 
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INHERITANCE TAX — SUMMARY 
JUDGMENT 


The Tax Court correctly decided that the 
appropriate time for evaluating and assessing 
any tax on a transfer of a contingent remainder 
interest is at the time the transfer to the 
beneficiaries is actually made, i.e., the date of 
decedent’s death, and not when the distribution 
occurs, and this part of the decision is af- 
firmed; however, summary judgment should 
not have been granted with respect to holding 
N.J.S.A. 54:36-2 (concerning the use of the 
gender-based group averages to determine life 
expectancy) unconstitutional; such an issue may 
have significant impact on other statutes and 
proceedings in other areas of the law and 
should not be decided merely on affidavits of 
experts (summary judgment generally is in- 
appropriate in an action to declare an or- 
dinance unconstitutional); the opinion at 9 N.J. 
Tax 419 (N.J. Tax Ct. 1987) is reversed in 


Part: Appellate Division; Estate of Darrin 
v. Director of the Division of Taxation, A- 
2124-87T8; per curiam opinion (Judges 
Coleman, Deighan, and Baime); decided April 
21, 1989; in Opinions Approved column May 18, 
1989. 
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INSTRUCTIONS —PRESUMPTIONS 


Although N.J.S.A. 2C:39-2a, referring to the 
possession of weapons in a vehicle, provides 
that possession shall be ‘‘presumed,”’ it was 
reversible error for the jury to be instructed 
that it may presume that the knife found in the 
ashtray of the car defendant was driving was 
possessed by all the occupants; the term ‘‘pre- 
sumption’’ should not be used in a criminal 
jury instruction — a jury should be instructed 
only in terms of inference which may or may 
not be drawn from a fact. 


late Division; State v. Bolton, A-578- 
87T4; opinion by Stern, J.A.D.; decided Febru- 
ary 14, 1989; in Opinions Approved column 
March 9, 1989. 
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INSURANCE 
(see also AUTO INSURANCE, BOATS, EN- 
VIRONMENTAL PROTECTION) 


The peeling of the ‘‘coping’’ the insured 
supplied to the swimming-pool company was 
solely an aesthetic defect that required the 
repair or replacement of the insured’s own 
product and, since no physical property dam- 
age to a third party was established, the 
consequential damages claimed by the swim- 
ming-pool company as to its customers’ loss of 
property value and its lost profits fall within 
the business-risk exclusion of the insured’s 
general-liability policies; the motion judge cor-. 
rectly dismissed the declaratory-judgment ac- 
tion against the insurers, and they did not have 
a duty to defend. 


Appellate Division; Heldor Industries, Inc. 
v. Atlantic Mutual Insurance Co. et al, A- 
3974-86T8; opinion by Havey, J.A.D.; decided 
December 13, 1988; in Opinions Approved col- 
umn December 29, 1988. 
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Although the insured made misrepresenta- 


tions of indisputably material facts concerning 
his health by failing to mention in his applica- 
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insulin-dependent diabetes and whether it was creditors and, lore, the motion for the Counsel has a duty to 


A-4119-87T5; opinion by O’Brien, J.A.D.; 
decided December 23, 1988; in Opinions Ap- 
proved column January 19, 1989. 
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The trial court properly held that the New 
Jersey Insurance Underwriting Association had 


company was dishonored — the Association 
cannot be held vicariously liable for = agent’s 
negligence in failing to arrange for proper 
payment of the premiums since extending the 

of the Association’s broker-agency liabil- 
ity to include a broker’s relationship with a 
premium-financing company would contravene 
the legislative intent in creating the Association. 


Appellate Division; Needham v. New Jer- 
sey Insurance Underwriting Association et 
al, A-3589-87T8; opinion by Michels, P.J.A.D.; 
decided January 30, 1989; in Opinions Approved 
column March 2, 1989. 


123 N.J.L.J. Index Page 896 


Where the insured received proper and 
timely notice that his policy would expire unless 
the renewal premium was timely paid, albeit 
from the broker rather than the insurer, and 
the insured made a conscious, voluntary and 
deliberate decision not to renew, the rule in 


gave notice the insurer would be deprived of 
the benefit thereof. 


Appellate Division; Insinga v. Hegedus, A- 
1972-87T8; opinion by Pressler, J.A.D.; decided 
March 27, 1989; in Opinions Approved column 
April 20, 1989. 
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Neither the New Jersey Property and Liabil- 


party insured 
by an insolvent insurer is liable for prejudg- 
ment interest on a judgment for which the 
Association is responsible. 


Appellate Division; Hendricks et al v. A.J. 
Ross Company, A-3300-87T7; opinion by 
Skillman, J.A.D.; decided April 14, 1989; in 
Opinions Approved column May 11, 1989. 
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The primary duty of a title company is to 
defend the title of its insured; defendant can 
demonstrate no ‘“‘appreciable harm’’ from its 
insureds’ failure to give it timely notice of the 
claim, and it must pay them the cost of the 
survey (which was required by the court’s 
appointment of a boundary-line commission) 
and reasonable counsel fees incurred by private 
ee ee en ae ee 
cuting the insureds’ trespass claim (the $6,500 
policy limit has no relation to the cost of a 
legitimate defense, especially such a completely 
successful one). 


Chancery v. Lawyers 
Title Insurance . al, C-4435-87E; 
opinion by McGann, J.S.C.; decided December 
20, 1988; in Opinions Approved column March 9, 
1989. 
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An ambiguity arises not only where different 
are available because of the specific 

words used but also where different meanings 
are available because of words not used; since 


it is evident that the of this policy was 
ce deanna to Gus eanvtar’b 


The 

al, W-1457-88; opinion by GottlieL, 
J.S.C.; decided January 26, 1989; in Opinions 
Approved column April 6, 1989. 
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z 
a< 


INSURANCE — LIQUIDATION 
Although a court of equity has the power to 





appointment of a policyholders’ committee 
denied; however, an unofficial or informal 
committee of policyholders may be formed. 


Chancery Division; In re Integrity Insur- 
ance Company, C-7022-86; opinion by 
Meehan, J.S.C.; decided September 22, 1988; in 
Opinions Approved column March 9, 1989. 
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Although a policy may provide that proof of 
mailing shall be sufficient proof of notice of 
cancellation, an insured may still offer proof 
that notice was never received for the purpose 
of refuting the hypothesis of mailing; here, 

plaintiffs testified that they never 
received the improperly addressed notice even 
though they regularly received mail that was 
addressed in the same manner, and the insurer 
failed to present testimony from the person 
who actually mailed the notice, a factual issue 
existed as to whether the notice was mailed. 


Appellate Division; Needham v. New Jer- 
sey Insurance U Association et 
al, A-3589-87T8; opinion by Michels, P.J.A.D.; 
decided January 30, 1989; in Opinions Approved 
column March 2, 1989. 
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INSURANCE — WORKERS’ COM- 
PENSATION 


The New Jersey Property-Liability Insurance 
Guaranty Association is not obligated for the 
reimbursement claim of a workers’ compensa- 
tion carrier under N.J.S.A. 17:30A-5(d) — if 
the injured worker’s recovery against the tort- 
feasor is less than his workers’ compensation 
benefits, the Association is liable for the tort- 
feasor’s defense costs but is excused for in- 
demnification, and if the injured worker’s re- 
covery against the tortfeasor is greater than his 
compensation benefits, the Association is ob- 
ligated to pay only the difference; the workers’ 
compensation insurer is limited in asserting its 
reimbursement lien in either case to a claim 
against the insolvent insurer’s receiver. 


Appellate Division; Sussman v. Ostroff et 
al, A-5688-87T2; opinion by Pressler, P.J.A.D.; 
decided April 20, 1989; in Opinions Approved 
column May 11, 1989. 


123 N.J.L.J. Index Page 1514 
INSURANCE BROKERS 


Although N.J.S.A. 17:22-6.14a(d), which 
contains no discrete provision for automobile- 
liability insurance, provides that a terminated 
agent is entitle? to commissions for one year on 
all of insurance which are renewed, the 
one-year limitation does not insulate insurance 


pany required 

renewing under 39:6A-3 and, in this case, 
plaintiff has made a prima facie case of quasi- 
contract to require reversal of the involuntary 
dismissal and a remand; additionally, an ex- 
press mt between the agent and com- 
pany to continue commission payments to a 
terminated agent for statutorily-mandated re- 
newals is unaffected by the silence of 17:22- 
6.14a(d) on indefinite renewals. 


; Cohen v. Home Insur- 
ance Company et al, A-3474-87T7; opinion by 
Pressler, J.A.D.; decided January 19, 1989; in 
Opinions Approved column February 9, 1989. 
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INTENSIVE SUPERVISION PROGRAM 
(see ESCAPE) 


INTEREST 
(see also FEES) 


INTEREST — MUNICIPALITIES — TAX- 
—_ CERTIFICATES — TORT CLAIMS 


Manor Real Estate \acks tial value 
respecting the applicability of N.J.S.A. 54:5-43 
to this case, and the assignee of a municipal 
tax-sale certificate that is invalid as a result of 
municipal error is entitled to a refund plus 
lawful interest under that statute; neither 
N.J.S.A. 59:7-2a nor b confer immunity on the 
city for assigning its invalid certificates. 


Ashbey, J.A.D.; decided January 5, 1989; in 
Opinions Approved column January 26, 1989. 
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INTERNAL REVENUE SERVICE 
Philip George 





JAILS 
(see APPEALS) 


JURIES 
(eos also CORPORATIONS, DIS- 
RIMINATION, JURY VERDICTS) 


Decided February 22, 1989 

On Writ of Certiorari to the United States 
Court of —= for the Seventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 


123 N.J.L.J. Index Page 691 


The Supreme Court’s direction, expressed in 
R. 1:8-10 and case law, that in polling a jury 
the questions must unambiguously elicit each 
juror’s individual, certain and specific position 
does not permit the procedure employed here, 
where the trial judge asked the jurors whether 
he had correctly stated the verdict (as un- 
animous that there was negligence on the part 
of defendant and five to one that negligence 
was not a proximate cause of plaintiff’s stroke), 
and there must be a new trial on all issues. 


Appellate Division; Ragusa v. Lau et al, A- 
5693-87T2; opinion by Dreier, J.A.D.; decided 
March 9, 1989; in Opinions Approved column 
April 6, 1989. 
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JURISDICTION 
(sce ADOPTIONS, CDS, CHILDREN’S 
WELFARE) 


JURISDICTION — TORT CLAIMS 


Barbara Finley, petitioner v. United States 
No. 87-1973 


On Writ of Certiorari to the United States 
Court of A for the Ninth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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JURISDICTION — WORKERS’ COM- 
PENSATION 


The injured worker’s claim that his em- 
ployer’s compensation carrier was liable for 
having failed to provide for further diagnostic 
tests (when his symptoms worsened after sur- 
gery) was clearly compensable in the Division 
of Workers’ Compensation (where it is being 
held in abeyance), and defendant should have 
raised that bar in the Law Division; if the 
jurisdictional issue defendant now raises on 
appeal were one of first impression, it would be 
rejected on the ground that defendant relin- 
quished it by intentionally submitting plaintiff's 
claim to a jury, but there is no significant legal 
distinction between this case and Estelle v. Red 
Bank Bd. of Ed., 14 N.J. 256 (1954), which 
ruled that ‘‘jurisdiction cannot be bestowed by 
consent,’’ so the Law Division judgment for 
plaintiff is reversed. 


Ss Court; Cortes v. Interboro Mut- 
wal tndomnity Ins. Co., A-124 Sept. Term 
1988; per curiam opinion; dissent by O’Hern, 
J.; decided May 11, 1989; in Opinions Approved 
column May 18, 1989. 


specter Division; Cortes v. Interboro 
Indemnity Ins. Co., A-4008-86T1; 
per curiam opinion (Judges 
D’Annunzio); dissent by Gruccio, J.A.D.; decid- 
ed July 8, 1988. 
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JURY VERDICTS 


it was permissible for a juror who 
nt to vote 


in and damages, is a 
plicable to cases involving an inconsistency 
fault and apportionment of fault — 


disbelieving that liability is established 
deemed of accepting as fact that liabil- 
ity is and then determining dam- 


Clifford, J.; decided January 30, 1989: 
in Opinions Approved column February 9, 1989. 
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Appellate Division; State v. Deutsch, A- 
1205-86T4; opinion by O’Brien, J.A.D.; concur- 
ring opinion by Stern, J.A.D.; decided December 
12, 1988; in Opinions Approved column January 
19, 1989. 
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LABOR LAW 
(see also FARM WORKERS) 


An employer’s instruction to a group in- 
cluding two employees on workers’ compensa- 
tion, given on two separate occassions in two 
days, directing them not to distribute union 
literature in the company’s parking lot was a 
violation of section 8(a)(1) of the National 
Labor Relations Act, and the test set forth in 
Tri-County Medical Center is controlling. 


NLRB v. Pizza Crust Company of Penn- 
sylvania, Inc., No. 88-3251; On application by 
the National Labor Relations Board; opinion by 
Sloviter, U.S.C.J.; filed November 23, 1988. 
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LABOR LAW — WRONGFUL DISCHARGE 


A suit based on an independent state cause of 
action does not undermine a_collective- 
agreement, and an employee cov- 
ered by such an agreement, like an at-will 
employee, should be allowed to maintain an 
action for wrongful discharge after being fired 
in retaliation for reporting safety and health 
violations. 


Supreme Court; LePore v. National Tool 
and Manufacturing Co., A-84 Sept. Term 
1988; per curiam opinion; decided May 15, 
1989; in Opinions Approved column May 25, 
1989. 
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LANDLORD AND TENANT 
(see also DAMAGES) 


The Legislature did not intend that a land- 
lord’s acceptance of late payments of rent and 
a late charge constitutes a waiver of the statu- 
tory right to evict tenants because of their 
habitual late payments; however, the landlord’s 
letters to the tenants in this case concerning 
their late payments (some requiring a ‘“‘late 
fee’’ but none stating clearly that continued 
failure to pay rent promptly would lead to 
eviction) established such a course of dealings 
between the that the landlord could not 
evict the tenants before giving them clear and 
reasonable notice that the terms of their lease 
agreement requiring prompt payment would be 
strictly enforced, and that continued failure to 


pay rent promptly would lead to eviction. 


Supreme Court; A.P. Development Cor- 

v. Band, A-8 Sept. Term 1988; opin- 
ion by Garibaldi, J.; decided December 22, 
1988; in Opinions Approved column January 5, 
1989. 
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In order to evict a tenant under N.J.S.A. 
2A:18-61.2e for refusal to accept reasonable 
changes in the tenancy, as set forth in 2A:18- 
61.1i, the landlord must first have served 
notice of the changes one month prior to the 
termination of the existing lease, and then have 
served a separate full month’s notice demand- 
possession terminate 


Law Division, Special Civil Part; Low- 
enstein v. Murray, No. LT 843491-88; opinion 
by Fast, J.S.C.; decided November 15, 1988; in 
Opinions Approved column January 5, 1989. 
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LANDOWNERS 

(see FUREMAN’S RULE) 

LIMITATIONS OF ACTIONS 

see_ also CONTRACTORS, FICTITIOUS 
) 


The judgment of the Appellate Division, 





Page Seventy-Six 
which determined that plaintiff cannot be held 


per opinion; concurring opinion by 
O’Hern, J.; dissent by Clifford, J.; decided June 
1, 1989; in Opinions Approved column June 15, 
1989. 
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LIQUIDATIONS 
(see INSURANCE) 


LOCAL GOVERNMENT 
(see BIDDING) 


LOCAL PUBLIC CONTRACTS LAW 


N.J.S.A. 40A:11-16, which provides that the 
‘names of all subcontractors to whom the 
bidder will subcontract’’ be set forth, does not 
prohibit a bidder from contracting with more 
than one subcontractor in a trade, nor require 
that each subcontractor named actually receive 
a contract; the purpose of the word ‘‘will’’ in 
the statute is to prevent substitutions of un- 
listed subcontractors. 


Appellate Division; Thomas P. Carney, 
Inc. et al v. City of Trenton et al, A-4278- 
87T5S; opinion by Keefe, J.A.D. (t/a); decided 
December 2, 1988; in Opinions Approved column 
December 29, 1988. 
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LONG-ARM JURISDICTION — SEXUAL 
ABUSE OF CHILDREN 


Whether Bovino is distinguished or disagreed 
with in this case, where plaintiffs seek to sue 
New York health-care professionals who issued 
a report to a New Jersey court (at the direction 
of a New York judge) concerning plaintiffs’ 
alleged sexual abuse of their grandson, the 
facts are sufficiently strong to require a con- 
trary result; if the report was inaccurate and 
negligently, recklessly or intentionally ren- 
dered, it can subject the issuers to liability (like 
the court-appointed accountant in Levine) even 
though it was rendered and mailed from over 
the state line. 


Appellate Division; Wolpert v. North 
Shore University Hospital et al, A-4864- 
87T3; opinion by Dreier, J.A.D.; decided March 
15, 1989; in Opinions Approved column April 6, 
1989. 
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MALICIOUS PROSECUTION — MOTOR 
VEHICLES 


Procedural safeguards do not convert traffic 
offenses into criminal cases, and a malicious- 
prosecution suit based on the unsuccessful 
prosecution of a traffic complaint charging 
disregard of a traffic signal must adhere to the 
civil standard; since plaintiff failed to establish 
a ‘“‘special grievance,’’ the involuntary dis- 
missal of his malicious-prosecution claim was 
proper. 


Appellate Division; Vickey v. Nessler et 
al, A-3800-86T8; opinion by Coleman, P.J.A.D.; 
decided January 25, 1989; in Opinions Approved 
column February 8, 1989. 
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MARITAL PRIVILEGE 
(see ATTORNEYS, EVIDENCE) 


MATRIMONIAL LAW 
(see also FORUM NON CONVENIENS, 
GOODWILL) 

In seeking to determine, on remand, whether 
the custodial parent’s move to Florida can be 
made without substantial detriment to the 
child’s interests and the father’s visitation 
rights, the trial judge, in view of Holder’s 
emphasis on the parity of men and women, 
should also weigh the burden the father would 
suffer if he is forced to relocate, to preserve his 
good relationship with his son, against the 
economic, educational and lack of family sup- 
port burden the mother will have to bear if she 
is forced to remain in the New Jersey area to 
retain custody. 


Appellate Division; Murnane v. Murnane, 
A-3349-87T8; opinion by Brochin, J.S.C. (t/a); 
decided January 4, 1989; in Opinions Approved 
column January 19, 1989. 
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Since defendant’s financial circumstances 
have deteriorated markedly because of a con- 
genital eye problem that had not fully mani- 
fested itself at the time of the divorce in 1978, 
she has clearly presented a prima facie case of 
‘‘changed circumstances’’ under Lepis; re- 
manded for an analysis of her full present 
financial circumstances and those of plaintiff, 
who is now a physician, and of all issues that 
would have borne on the question of alimony at 
the time of the divorce. 


Appellate Division; Adler v. Adier, A-1096- 
87T7; opinion by Long, J.A.D.; decided Decem- 
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ber 22, 1988; in Opinions Approved column 
February 2, 1989. 
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Although the incremental value of an active 
asset acquired in one name during the 
should be determined, for equitable distribu- 
tion, as of the date the complaint for divorce is 
filed, & passive asset acquired in one, name 
during the marriage, such as defendant’s half 
interest in a seat on the New York Stock 
Exchange, will rise or fall in value regardless of 
the attention, time, energy or devotion of its 
owner and its valuation will be determined as 
of the time of distribution (the date of the 
trial). 


Chancery Division, Family Part; Scavone 
v. Scavone, FM-4312-86; opinion by Krafte, 
J.S.C.; decided November 9, 1988; in Opinions 
Approved column January 1, 1989. 
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A plenary hearing will be held to determine 
if the so-called short-term alimony was really 
alimony or a bargained-for consideration more 
in the nature of equitable distribution and, if it 
is subject to modification, whether there should 
be a change due to the ex-wife’s alleged co- 
habitation with her paramour. 


Chancery Division; Hurley v. Hurley, FM 
16752-87; opinion by Griffin, J.S.C. (t/a); decid- 
ed December 2, 1988; in Opinions Approved 
column February 9, 1989. 
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MATRIMONIAL LAW — PENSIONS 


The right to receive future post-retirement 
cost-of-living increases payable to pensioners 
under the New Jersey Police and Firemen’s 
Retirement System qualifies as marital prop- 
erty subject to equitable distribution; the extent 
of inclusion of such post-retirement cost-of- 
living increases is limited to those attributable 
to the portion of the pension that was earned 
during the marriage (to the extent that White, 
Barba and Mueller stand for the proposition 
that any future pension benefit is not subject to 
equitable distribution, they are overruled). 


Supreme Court; Moore v. Moore, A-67 
Sept. Term 1988; opinion by Garibaldi, J.; 
decided February 15, 1989; in Opinions Approved 
column February 23, 1989. 
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For the same reasons that justified — indeed, 
compelled — N.J.S.A. 43:16A-17 (which pro- 
tects the pension of a member of the Police and 
Firemen’s Retirement System from garnish- 
ment, attachment or assignment) to be inter- 
preted in the reported cases to permit a court 
to order the payment of support and alimony 
out of such monthly pension benefits, that 
statute must be interpreted to permit the satis- 
faction of an equitable-distribution obligation 
from the same source. 


Appellate Division; Cleveland v. Bd. of 
Trustees, PFRS, A-124-87T1; opinion by 
Brochin, J.S.C. (t/a); decided December 8, 1988; 
in Opinions Approved column January 5, 1989. 


123 N.J.L.J. Index Page 126 


MATRIMONIAL LAW — STEPPARENTS 


Although under certain circumstances a 
stepparent may be entitled to visitation with a 
stepchild (an obligation to support must create 
a corresponding right of visitation), the step- 
father in this case has never offered to pay any 
support for the seven-year-old girl (who objects 
to the visitation) with whom he lived for only 
one year and he has failed to establish a prima 
facie case for visitation with her; although 
when he and her mother divorced their prop- 
erty settlement provided for such visitation, a 
mother cannot bargain away the best interests 
of the child, and a court always has the duty 
and power under its parens patriae authority to 
disregard agreements by parents relating to 
children. 


Chancery Division, Family Part; Klipstein 
v. Zalewski, FM-03097-87; opinion by Im- 
briani, J.S.C.; decided December 5, 1988; in 
Opinions Approved column January 26, 1989. 
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MATRIMONIAL LAW — WILLS 


The trial judge correctly concluded that a 
disinherited widow whose suit for divorce on 
the ground of desertion had not come to trial 
fell into the gap between the equitable- distri- 
bution statute and the elective-share statute 
(which the Legislature should remedy); his 
grant of leave to amend her complaint to assert 
an equitable entitlement to recovery from her 
husband’s estate is affirmed as an attempt to 
ameliorate the harsh result accruing from the 
statutory scheme. 


Appellate Division; Carr v. Carr, A-3476- 
87T5; opinion by Long, J.A.D.; decided Decem- 
ber 12, 1988; in Opinions Approved column 
February 2, 1989. 
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MEDICAID — NURSING HOMES 
A certificate of debt filed by the director of 





Medical Assistance and Health Services to re- 
cover Medicaid overpayments made to a nurs- 
ing home, filed pursuant to N.J.S.A. 30:4d- 
17(h), which provides that the certificate has 
“the same force and effect as the entry of a 
docketed judgment,”’ is an inchoate lien against 
the debtor’s property, incapable of supporting 
an execution until there is a final 
adjudication of the debtor’s responsibility; 
however, a hearing must be held to determine 
whether the individual shareholders of the 
nursing home have received any benefit or 

of the overpayments before the cer- 
tificates can be filed against them. 


late Division; Sendar et al v. State 

lew Jersey et al, A-1870-87T8; opinion by 

Dreier, J.A.D.; decided February 6, 1989; in 
Opinions Approved column March 9, 1989. 
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MEDICAL MALPRACTICE 
(see INFORMED CONSENT) 


MENTAL INSTITUTIONS 
(see IMMUNITY) 


MERGER 
(see CDS, DEATH BY AUTO) 


MINORS 
(see BLUE CROSS) 


MORTGAGES 
(see also ADMINISTRATIVE LAW) 


The mortgage that was voluntarily paid in 
full by the co-guarantor (without first moving 
for the equitable remedy of exoneration) has no 
legal effect, and he cannot foreclose on it to 
recover debts allegedly owed him by his former 
partner, the mortgagor, who did not consent to 
the creation of a new obligation; the regular 
avenue of collecting any amounts possibly due 
the co-guarantor remains open through an 
action for equitable contribution. 


Chancery Division; McCarthy et al v. 
Schwalje et al, F-6674-85; opinion by Bach- 
man, J.S.C.; decided October 14, 1988; in Opin- 
ions Approved column March 9, 1989. 
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MOTOR VEHICLES 

(see also CIVIL RIGHTS, DUE PROCESS, 
FORFEITURE, MALICIOUS 
PROSECUTION) 


Where plaintiffs car was registered but 
uninsured at the time he was injured by a hit- 
and-run driver, and it was temporarily inop- 
erable although he did intend to have the 
repairs made and continue operating it, he was 
disqualified from rceiving payment under the 
Unsatisfied Claim and Judgment Fund since he 
was ‘‘the owner or registrant of an uninsured 
motor vehicle’? under N.J.S.A. 39:6-78. 


Appellate Division; Caldwell v. Kline, A- 
5867-87T5; opinion by Conley, J.S.C. (t/a); 
decided April 13, 1989; in Opinions Approved 
column May 18, 1989. 
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MOTOR VEHICLES — MUNICIPAL-COURT 
PROCEDURE 


A requirement that a probable-cause hearing 
be held after a summons for a traffic offense 
has been issued should not be implied from the 
rules, and the exigencies of law enforcement far 
outweigh whatever protection such a hearing 
would offer (since a want of precision in the 
rules may justly have led the Law Division 
judge to his opposite interpretation, the com- 
mittees on Criminal Practice and on Municipal 
Courts are asked to inform the Supreme Court 
of any necessary clarifications); with a sum- 
mons, a citizen is not subject to arrest or 
detention, so there is no constitutional re- 
quirement for a magistrate to have determined 
probable cause in this case, although the matter 
is remanded because defendant was _ in- 
adequately advised of his right to counsel in the 
municipal court. 


Supreme Court; State v. Gonzalez, A-187 
Sept. Term 1988; opinion by Wilentz, C.J.; 
decided April 24, 1989; in Opinions Approved 
column May 4, 1989. 
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MOTOR VEHICLES — NEGLIGENCE 


The trial judge’s refusal to charge the jury 
that failure to maintain a reasonable distance 
behind the vehicle ahead is negligence and not 
merely evidence of negligence, as set forth in 
Dolson, based on the fact that the defendant, 
who admitted that he was operating his truck 
within 100 feet of the preceeding truck in 
violation of the statute, testified that had he not 
changed lanes and struck the plaintiff he would 
have hit the truck in front of him was revers- 
ible error; it was also error for the judge to 
instruct the jury on the sudden-emergency doc- 
trine since the mere application of brakes by 
the truck in front of defendant was not an 
unanticipated event. 


Appellate Division; Paiva v. Pfeiffer, et al, 
A-541-87T1; opinion by Keefe, J.S.C. (t/a); 
decided December 16, 1988; in Opinions Ap- 
proved column January 5, 1989. 
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Here, where the truck stolen .om defendant 
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and driven into plaintiffs utility pole was 
locked, with a spare key secreted behind the 
sun visor, and parked in defendant’s driveway 
in a quiet residential area with no evidence of 
prior car thefts or vandalism, no material fact 
issue was raised sufficient to permit a finding 
of negligence or proximate cause, and judg- 
ment n.o.v. is entered for defendant; the place 
in which a key is hidden represents a distinc- 
tion without a difference, and would unduly 

penalize an owner who hid the key in the 
*‘wrong”’ place. 


Law Division; Jersey Central Power & 
Light Co. v. Weigand, DC-1184-88; opinion 
by Cooper, J.S.C.; decided January 20, 1989; in 
Opinions Approved column April 27, 1989. 
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MOTOR VEHICLES — PENALTIES 


Proof of a_ registration violation under 
N.J.S.A. 39:3-20(e) proves an excess-weight 
violation under 39:3-84(b); since the legislative 
intent as to multiple puni nt is not clear, 
these penal statutes should be strictly construed 
against the State and it is limited to recovering 
a penalty for one violation or the other, but not 

th. 


Even where a commercial motor vehicle is 
registered for the maximum weight, if it ex- 
ceeds the gross weight provided on the regis- 
tration certificate it is in violation of N.J.S.A. 
39:3-20. 


Supreme Court; State v. Churchdale 
Leasing, Inc. et al, etc., A-123/124 Sept. 
Term 1987; opinion by Pollock, J.; concurring 
opinion by Handler, J.; decided April 10, 1989; 
in Opinions Approved column April 20, 1989. 
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MUNICIPAL AUTHORITIES 
(see CONFLICTS OF INTEREST) 


MUNICIPAL COURTS 
(see CDS, DISCOVERY) 


MUNICIPAL-COURT PROCEDURE 
(see MOTOR VEHICLES) 


MUNICIPAL LAND USE 
(see also COAH ENVIRONMENTAL PRO- 
TECTION, ESTOPPEL 


Where vc cut 74 trees and 
was charged with violating the municipal or- 
dinance requiring a permit for such action, the 
maximum penalty that could be imposed was 
$1,000 since the ordinance requires only one 
permit regardless of the number of trees cut or 
removed, notwithstanding the violation section 
of the ordinance which provides that every tree 
cut or removed without a permit constitutes a 
separate offense; it was the failure to obtain the 
permit and not the number of trees which was 
the offense. 


Appellate Division; Township of West Or- 
ange v. Portney et al, A-1851-87T1; opinion 
by O’Brien, J.A.D.; decided December 12, 1988; 
in — Approved column December 29, 
1988 
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The waiver provision of Morris Township’s 
Mt. Laurel ordinance providing that ‘‘any en- 
gineering and construction design require- 
ments’’ may be waived does not apply to the 
ordinance’s buffer requirement; the buffer re- 
quirement is part and parcel of bulk or area 
regulation, the purpose of which is to regulate 
the intensity of land use and is, therefore, a 
zoning standard governed by N.J.S.A. 40:55D- 
70; here, plaintiff was entitled to a variance 
under 40:55D-70c(2) since plaintiff's proposal 
results in a substantial buffer fully comparable 
to or better than that required by the or- 
dinance. 


oo Division; Morris County Fair 

Council et al v. Boonton Town- 
ship et al, A-5311-86T1; opinion by Shebell, 
J.A.D.; decided January 20, 1989; in Opinions 
Approved column March 2, 1989. 
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The county planning board did not have 
jurisdiction to review plaintiff’s site plans for 
development under that section of N.J.S.A. 
40:27-6.6 which provides for review of land 
development ‘‘along county roads’’ where, as 
here, plaintiff's property neither abuts nor 
fronts on a county road; although there was 
jurisdiction under 40:27-6.6 since plaintiff's 
property contained more than one acre of 
impervious surfaces and will affect drainage, 
the planning board could not attach conditions 
to site plan approval which pertain to off-tract 
improvements totally unrelated to drainage. 


Appellate Division; Kode Harbor Devel- 

Associates v. County of Atlantic 
et al, A-1917-87T8; opinion by Baime, J.A.D.; 
decided February 27, 1989; in Opinions Approved 
column March 9, 1989. 
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The judgment of the Law Division affirming 
the board of adjustment’s denial of a variance 
from an ordinance prohibiting carriers of new 
vehicles from making deliveries to car dealers 
in a public street is affirmed, but on the 
narrow ground that the board did not have 
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jurisdiction to entertain plaintiff's application 
for relief; plaintiff may pursue its substantive 
contention that the ordinance is invalid by an 
action in lieu of prerogative writ or in defend- 
ing the borough’s prosecution for violating the 
ordinance. 


Appellate s Chevrolet, Inc. 
v. Fair Lawn et al, A-1494-87T7; 
opinion by King, P.J.A.D.; decided February 27, 
1989; in Opinions Approved column March 30, 
1989. 
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The board of adjustment’s earlier approval 
of a use variance for a 4, uare-foot build- 
ing did not provide authorization for a 6,900- 
square-foot building instead, which was re- 
quested when plaintiff determined that a larger 
building was necessary to house modern elec- 
tronic equipment for its communications facil- 
ity (a nonconforming use), and the trial court 
correctly concluded that a new use variance 
was needed, for which five votes were required; 
however, plaintiff has established that the 
denial of its variance by a 3-to-2 affirmative 
vote was arbitrary and capricious because its 
property is uniquely suited to its current use 
and the proposed new building will be more 
aesthetically pleasing, safer and better able to 
serve vital regional communications facilities 
than the existing trailers. 


Appellate Division; Alpine Tower Company 
v. Alpine Mayor and Council et al, A-469- 
87T7; opinion by Skillman, J.A.D.; decided 
February 23, 1989; in Opinions Approved column 
April 6, 1989. 
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An ordinance which provides that developers 
must pay fees as a condition to constructing 
residential and/or non-residential units within a 
municipality, which fees will then be utilized by 
the municipality to satisfy its Mt. Laurel ob- 
ligation, is a revenue-raising device which has 
no legislative authority and violates the rule of 
uniform taxation in the state constitution since 
it shifts a community-wide, public responsi- 
bility onto a limited segment of the community; 
however, an ordinance which provides for a 
mandatory set-aside, and which also gives the 
developer a density bonus or other zoning 
incentive having a reasonable relationship to 
the cost incurred in constructing the mandatory 
set-aside housing, is sustainable; also, a volun- 
tary provision for an ‘‘in lieu’? development fee 
paid into a fund for the construction of Mt. 
Laurel housing is sustainable, provided that the 
fee charged bears a reasonable relationship to 
the benefits incurred by the density bonus. 


Appellate Division; Holmdel Builders As- 
sociation v. Township of Holmdel etc., A- 
6063-86T8; opinion by Havey, J.A.D.; decided 
March 30, 1989; in Opinions Approved column 
April 27, 1989. 
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Mt. Laurel carefully did not make the State 
Development Guide Plan (SDGP) the ‘‘absolute 
determinant’’ of the fair-share obligation; the 
SDGP was never revised (and has been re- 
pealed, to be replaced by the State Planning 
Commission’s State Development and Redevel- 
opment Plan, which has not yet been adopted 
by the Commission) and plaintiff should be 
allowed an opportunity to question the SDGP’s 
reliability as a planning tool here, where he has 
projected factual disputes concerning the delin- 
eation of defendant’s growth area that require 
resolution. 


late Division; Van Dalen et al v. 

ashington Township, A-3511-87T1; opinion 

by Antell, P.J.A.D.; decided April 12, 1989; in 
Opinions Approved column May 4, 1989. 
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Municipal bidding specifications that list 
conditional uses meet the requirements of 
N.J.S.A. 40A:12-13(a), and the contract of the 
township’s former mayor and council to sell 
municipally-owned land to a synagogue associ- 
ation was a proprietary action that is binding 
on the current mayor and council. 


Law Division; Landau et al v. Teaneck 
Twp., L-32278-88 PW; opinion by Marguerite 
Simon, J.S.C.; decided January 27, 1989; in 
Opinions Approved column April 13, 1989. 
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MUNICIPAL LAW — PVWC 


Paragraph 13 of the 1931 agreement forming 
the Passaic Valley Water Commission (PVWC) 
between the cities of Paterson, Passaic and 
Clifton (the owner-cities), which provides that 
the PVWC transmit all monies acquired from 
the operation of the water works beyond what 
is necessary to meet its obligations to each 
owner-city in proportion to their ownership in 
the PVWC, is invalidated since no authority 
can be inferred, either implicitly or explicitly, 
from the enabling statute, ? .J.S.A. 40:62-108 
to 150.2, for the distribution of ‘‘surplus’’ 
monies; however, since the cities have relied on 
the receipt of these funds and have forgone 
other revenue-raising measures, and since their 
reliance on the distribution of funds was not 
entirely unreasonable in light of other un- 
contested distributions, the owner-cities and the 
PVWC are permitted to determine the terms 
and conditions of a prepayment schedule for 
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the 1986 distribution, which was contested. 


Supreme Court; Mayor and M 
Counell of Cliftcn et ai'v. Passaic Valley 
Water Commission et al, etc., A-69/70/71 
Sept. Term 1988; opinion by Garibaldi, J.; 
decided May 3, 1989; in Opinions Approved 
column May 18, 1989. 


123 N.J.L.J. Index Page 1591 
MUNICIPAL LAW — TAXES — URBAN 
DEVELOPMENT 


The grant of a tax abatement pursuant to 
N.J.S.A. 55:14K-37(b) by resolution was 
proper where, as here, the steps taken in 
passing the resolution substantially paralleled 
an exercise of power by ordinance — this 
having been done, the statute will not be 
interpreted so as to render the words ‘‘or 
resolution’? meaningless (the statute provides 
for the adoption of a tax abatement ‘‘by 
ordinance or resolution, as appropriate’’). 


Also, the plan of profit and dividend limita- 
tion in the financing agreement between the 
developer and municipality,hich incorporated 
by reference the New Jersey Housing and 
Mortgage Finance Agency rules, complied with 
the constitutional mandate of Article VIII, 
Section 3, paragraph 1 of the N.J. Constitu- 
tion; the effect of the exclusion of tax-exempt 
property from state and county equalization 
tables was contemplated by the Legislature and 
is not constitutionally deficient, and tax 
abatement granted does not constitute an im- 
proper delegation of taxing authority. 


Appellate Division; North Bergen Twp. et 
al v. Jersey City et al, A-2440-87T7; opinion 
by Landau, J.A.D.; decided April 13, 1989; in 
Opinions Approved column May 4, 1989. 
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MUNICIPALITIES 
(see also FEES, INTEREST) 


Publication of an ordinance upon its passage 
pursuant to N.J.S.A. 40:49-2(d) is not synon- 
ymous with arrangements for its publication, 
and the fact that the township clerk arranged 
for publication prior to passage does not render 
the ordinance void. 


Appellate Division; Monterey Estates, Inc. 
v. Manalapan Twp. Planning Bd., A-3307- 
87T2; opinion by Bilder, J.A.D.; decided Febru- 
ary 24, 1989; in Opinions Approved column 
March 30, 1989. 
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Where, as here, a municipal council seeks to 
prevent the mayor from encroaching on its 
statutory duties and responsibilities, and no one 
but the council would reasonably be expected to 
litigate the issue (here, which of them chooses 
what parcels of city-owned property are to be 
auctioned for sale), the council is advancing its 
own direct interests (in contrast to the remote 
interest advanced in Bergen County v. Port 
Authority) and therefore it has standing; this 
holding follows Dover and respectfully disagrees 
with Washington. 


The Local Lands and Buildings Law explic- 
itly assigns the entire function of selling city- 
owned real property at public auction to the 
council, not to the mayor, and that includes 
choosing what property to sell and determining 
the conditions of sale. 


Appellate Division; Council of the City of 
Newark v. Mayor, A-3278-87T7, opinion by 
Brody, J.A.D.; decided April 24, 1989; in Opin- 
ions Approved column May 9, 1989. 
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MURDER — SENTENCING 


The maximum parole-ineligibility term that 
can be imposed for murder is 30 years and, 
although defendant was a persistent offender 
and may have been subject to an extended term 
on his other convictions, he could not be 
sentenced to an extended term for the murder; 
the parole-ineligibility term is modified from 40 
to 30 years. 


Appellate Division; State v. Scales, A- 
2966-86T4; per curiam opinion (Judges Michels, 
Muir, and Keefe); decided March 9, 1989; in 
Opinions Approved column April 6, 1989. 
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NE EXEAT 
(see ABUSE OF PROCESS) 


NEGLIGENCE 
(see ALCOHOLIC BEVERAGES, MOTOR 
VEHICLES) 


NEGOTIABLE INSTRUMENTS — UCC 


Where there are joint payees, one of whose 
signature’s was forged, and there are disputed 
claims between the two payees concerning how 
the proceeds were to have been divided, the 
rule of absolute liability envisioned against a 
drawee, as provided for in N.J.S.A. 12A:3- 
419(2), is inapplicable. 


Appellate Division; Nutt v. The Chemical 
Bank et ai, A-2531-87T7; opinion by Dreier, 
J.A.D.; decided February 24, 1989; in Opinions 
Approved column March 23, 1989. 
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NO FAULT 
(see AUTO INSURANCE) 


When this charge of violating the noise 
ordinance is heard in municipal court, the 
burden will be on the township to establish that 
the noise generated by defendant’s construction 
equipment on Saturdays was unreasonable or 
unnecessary under the circumstances; due 
deference must be given to the fact that the 
activity is legal, that it cannot be totally pre- 
cluded, that reasonable noise is a part of daily 
life, and that it may be interdicted only when it 
passes the limits of reasonable adjustment to 
the conditions of the locality and of the needs 
of the maker to the needs of the listener. 


Division; Downs Ford, Inc. v. 
Dover Twp., C-001296-88; opinion by Ser- 
pentelli, A.J.S.C.; decided January 12, 1989; in 
Opinions Approved column February 23, 1989. 
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NURSING HOMES 
(see MEDICAID) 


OBSCENITY 
(see FIRST AMENDMENT) 


OFFICIAL MISCONDUCT 
(see EVIDENCE) 


PARENTAL IMMUNITY 


Defendant’s motion for summary judgment 
was properly denied, although the trial judge 
ruled prematurely that parental immunity was 
not implicated here, where a ten-year-old boy 
sued his father for injuries he sustained when 
gasoline the boy was using to start a fire 
ignited; if defendant stored gasoline so that it 
was accessible to children, the jury may con- 
sider whether that was negligence and, if so, 
whether it proximately caused plaintiff’s in- 
jury; also, if the evidence permits, the jury 
may find that defendant’s allowing plaintiff to 
use gasoline for his ATV without supervision 
was ‘‘willful and wanton,’’ and whether it 
proximately caused plaintiffs injury. 


Appellate Division; Murray et al v. Shim- 
alla et al, A-509-88TIF; opinion by Brody, 
J.A.D.; decided February 28, 1989; in Opinions 
Approved column March 30, 1989. 
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PATENTS 


Bonito Boats, Inc., petitioner v. Thunder Craft 
Boats, Inc. 

No. 87-1346 

Argued December 5, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the Supreme Court of 
Florida 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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PEDDLERS 


An ordinance prohibiting peddlers from set- 
ting up or remaining at the same location ‘‘at a 
time when a sale is not being transacted’’ is 
unconstitutional on grounds of vagueness since 
no peddier would have the slightest notion how 
long before or after a sale he would be able to 
remain in place; additionally, read literally as 
permitting vendors to remain in place only 
while they are making a sale, the ordinance is 
not rationally related to the apparent purpose 
of reducing sidewalk congestion; to the extent 
that Mr. Softee v. Mayor and Council of Ho- 
boken may be read as validating an otherwise 
unconstitutionally vague ordinance it is over- 
ruled. 


Supreme Court; Brown et al v. City of 
Newark, A-133/34 Sept. Term 1987; opinion by 
Pollock, J.; concurrence in part and dissent in 
part by Stein, J.; dissent by O’Hern, J.; decided 
January 18, 1989; in Opinions Approved column 
February 2, 1989. 
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PEEPING TOMS 
(see HARASSMENT) 


PENSIONS 
(see also ERISA, MATRIMONIAL LAW) 


Under the three-prong Kane test, the in- 
cidents in which the corrections officers were 
totally and permanently disabled constituted 
traumatic events, and they are entitled to 
accidental-disability retirement benefits; it is 
not part of the stress or strain of their ‘‘nor- 
mal’’ work effort to be violently assaulted by 
inmates, respondents clearly met involuntarily 
with the object or matter that was the source of 
the harm, and that source was a great rush of 
force or uncontrollable power which (unlike 
slip-and-fall accidents) originated from a source 
other than themselves. 


Supreme Court; Gable v. Bd. of Trustees, 
PERS, A-106/119 Sept. Term 1988; opinion by 
Garibaldi, J.; decided May 16, 1989; in Opinions 
Approved column May 25, 1989. 
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The force imposed on one claimant when he 
fell five feet from the back of a truck he was 
unloading and on the other when he fell four 
feet from the running board of a truck he was 
washing was great enough for each accident to 
be a ‘“‘traumatic event’? under N.J.S.A. 
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43:15A-43; however, there was sufficient cred- 


other causes and were not the ‘‘direct result’’ 
of those traumatic events, and the claimants 
are thus not entitled to the higher accidental- 
disabiiity retirement benefits. 

v. Board of 


Trustees. of ‘the Public’ Employ 
tirement 


ees’ Re- 

System, A-2988-87T8; opinion by 
Brochin, J.S.C. (t/a); decided February 17, 1989; 
in Opinions Approved column April 6, 1989. 
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PHYSICAL THERAPY 


N.J.A.C. 13:39A-2.2(b), permitting a 
physical therapist, without physician direction, 
to examine, instruct and modify physical ther- 
apy previously initiated under a physician’s 
direction, is an extrajurisdictional adminis- 
trative act beyond the boundaries of the legis- 
lative delegation and, therefore, is void. 


Appellate Division; Medical Society of 
New Jersey et al v. New Jersey Depart- 
ment of Law and Public Safety, A-238- 
87T1; opinion by Baime, J.A.D.; decided 
December 6, 1988; in Opinions Approved column 
December 29, 1988. 
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PHYSICIANS 
(see also ATTORNEYS) 


PHYSICIANS — PRESCRIPTION DRUGS 
— PRODUCTS LIABILITY 


Sufficient reasons exist to maintain the 
‘learned intermediary’’ doctrine with respect 
to the very useful DPT vaccine, and the holding 
below that the manufacturer had no in- 
dependent duty to warn plaintiff (as well as 
physicians) of its potentially catastrophic side 
effects is affirmed; the objective ‘‘prudent pa- 
tient’’ standard can be applied in this case and, 
since there was evidence that an adequate 
warning by the child’s doctor could have pre- 
vented severe brain damage (by alerting the 
mother to the need for early intervention when 
certain symptoms appeared) and since the jury 
was not permitted to consider whether she had 
been adequately informed of the risks of the 
vaccine, the matter is remanded for trial on 
plaintiffs failure-to-warn claim against the 
physician. 


Supreme Court; Niemiera v. Schneider et 
al, A-32 Sept. Term 1988; opinion by O’Hern, 
J.; decided April 13, 1989; in Opinions Approved 
column April 27, 1989. 
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PIP BENEFITS 
(see ATTORNEYS’ FEES, AUTO INSUR- 
ANCE) 


PLAIN LANGUAGE ACT — REAL PROP- 
ERTY 


Defendant’s counterclaim that plaintiff had 
violated the Plain Language Act was properly 
dismissed; the listing was for the sale of a 
commercial apartment complex, not for the 
sale of a residential home. 


Appellate Division; The Kislak Company, 
Inc. v. Byham, A-3722-86Tl; opinion by 
Havey, J.A.D.; decided July 18, 1988; in Opin- 
ions Approved column December 22, 1988. 
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PLEA BARGAINS 
(see also APPEALS) 


PLEA BARGAINS — SENTENCING — SEX 
OFFENDERS 


State v. Howard, which requires trial courts 
to advise a sex offender who has entered a 
guilty plea of the possibility of a sentence to 
Avenel and the effect such a sentence will have 
on the defendant’s parole eligibility, is given 
retroactive effect at least since 1969, and de- 
fendant may object to the trial court’s failure 
to have advised him of the parole implications 
of an Avenel sentence in a post-conviction relief 
proceeding; if it is determined on remand that 
defendant was prejudiced by this failure, de- 
fendant may withdraw his plea, subject to rein- 
statement of the dismissed charges, and pro- 
ceed to trial or renegotiate the plea agreement. 


Appellate Division; State v. Lark, A-5009- 
85T4; opinion by Brody, J.A.D.; decided January 
12, 1989; in Opinions Approved column February 
2, 1989. 
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POLICE OFFICERS 

(see also ADMINISTRATIVE PROCEDURE 
ALCOHOLIC BEVERAGES, DEATH BY 
AUTO, FIREMAN’S RULE) 


POLICE OFFICERS — RIGHT TO COUN- 
SEL — SELF-INCRIMINATION 


Although the subject matter of the un- 
represented defendant’s testimony related to his 
complaint (for trespass, etc.) against the cross 
complainants, he was then improperly called as 
a witness by the prosecuting attorney in the 
assault case against him, and the municipal 
court judge did nothing to warn him of his 
right not to testify at that time; in the absence 
of appropriate warnings by the trial judge and 
a waiver by defendant not to testify against 
himself, his conviction must be reversed — the 





State v. Dwyer, A-732- 
opinion by Stern, J.A.D.; oa oe 
6, 1989: Sin Optee Tapeused column. 
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PREEMPTION 

(see also ANTITRUST) 
PREEMPTION — TAXES 

Cotton Petroleum Corporation, et al, appellants 


No. 87-1327 
et oe 1988 
25, 1989 
from the Court of Appeals of New 


Mexico 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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PREJUDGMENT INTEREST 


Myles Osterneck and Guy-Kenneth Osterneck, 
etc., v. Ernst & Whinney 
No. 87-1201 


Argued November 29, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Eleventh Circuit 
Rehnquist, Brennan, White, » Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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PRESCRIPTION 
(see PHYSICIANS) 


-PRESUMPTIONS 
(see also INSTRUCTIONS) 


PRESUMPTIONS — THEFT OF SERVICES 
Under the Code, the lesser the grading of the 


Supreme Court; State v. Dixon, A-22 Sept. 
Term 1988; opinion by O’Hern, J.; decided 
January 24, 1989; in Opinions Approved column 
February 9, 1989. 
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PRETRIAL PUBLICITY 


The pretrial publicity in this 1975 murder 
case was not egregious to create a 
presumption of prejudice or a realistic likeli- 
hood of prejudice under post-trial decisional 
law; it follows that defendant has failed to 
establish the clear and convincing 

required by State v. Wise, 19 N.J. 59 
(1955), that the pretrial ~1reed deprived him 
of a fair and impartial jury 


Appellate ; State v. Gary, A-0645- 
75T4; opinion by Coleman, P.J.A.D.; decided 
December 1, 1988; in Opinions Approved column 
December 22, 1988. 
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PRIVACY 
(see EMOTIONAL DISTRESS) 


gardiess of any criminal charges that may be 
brought as a result of the alleged new offense. 


Appellate Division; State v. Wilkins, A- 
1778-86T4; opinion by Skillman, J.A.D.; decided 
February 9, 1989; in Opinions Approved column 
March 2, 1989. 
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In most cases where a violation-of-probation 
charge is based on the commission of a new 
offense, the better procedure is to await the 
outcome of the trial on the new charge while 
the defendant is held without bail; however, as 
State v. Wilkins held, the probation-revocation 
hearing may alternatively be based, in advance 
of the disposition of the criminal charge, on the 
probationer’s failure to comply with the pro- 
bation condition requiring law-abiding conduct. 


Appellate State v. Robinson, A- 
4434-86T4; opinion by Long, J.A.D.; decided 
March 29, 1989; in Opinions Approved column 
April 20, 1989. 
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It cannot be determined whether, in resen- 


initially reconsider the **in-out’’ decision 
and, if it decides to revoke defendant’s proba- 
tion, it must balance the aggravating 
factors (not the probation violations) and the 
surviving mitigating factors, for both the Code 
offense and the Title 24 offense, to determine 


the appropriate sentence. 


Supreme Court; State v. Molina, A-51 Sept. 
Term 1988; opinion by Pollock, J.; decided 
February 7, 1989; in Opinions Approved column 
February 23, 1989. 
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PRODUCTS 
(see PHYSICIANS) 
PRO HAC VICE ADMISSION 


be weighed 
against those pro 1:21-2(a)(4) 
permitting out-of-state attorneys to appear 
which are present in that particular case, 
where, as here, there were no countervailing 
considerations and one of the bases for permit- 
ting admission was present (a 
attorney-client relationship) the motion for 
admission pro hac vice should have been 
granted. 


Appellate Division; L. Feriozzi Concrete 
Co. v. Mellon Stuart Co. et al, AM-797- 
87T5; opinion by Dreier, J.A.D.; decided April 
14, 1988; in Opinions Approved column January 
19, 1989. 
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PROSECUTORS 
(cee CRIMINAL PROCEDURE, DiS- 


RIMINATION, FAIR TRIAL, 


INDICTMENTS) 


PTI 
Rejecting defendant, who is charged, inter 


Appellate Division; » 
1672-88 TSF; opinion by Ashbey, J.A.D.; decid- 
ed April 24, 1989; in Opinions Approved column 
May 18, 1989. 
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PTI — SEARCH AND SEIZURE 


N.J.S.A. 2C:43-12e specifically authorizes the 
designated PTI judge to ‘‘postpone all further 
an applicant admitted to 
PTI, and defendants’ constitutional challenge to 
the judge’s order staying their motions to 
suppress the seized cocaine until they ‘‘reject 
admission’ to the pretrial intervention pro- 
gram or ‘‘fail to complete its requirements’’ is 
without merit. 


Appellate Division; State v. Salomon, A- 
3125-87TSF; per curiam (Judges Gaulkin and 
Stein) opinion; decided January 4, 1989; in 
Opinions Approved column January 19, 1989. 
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PUBLIC EMPLOYMENT 
(see also ARBITRATION, FIREFIGHTERS, 

ORFEITURE, PUBLIC OFFICIALS) 

Official court reporters who were paid prior 

to 1967 by the counties in which they served 
were state employees and on retiring from the 
state employees’ retirement system that portion 
of their unused sick time which accrued prior 
to 1967 was eligible for reimbursement under 
N.J.S.A. 11A:6-16. 
Appellate Division; In re Wargo et al, A- 
4192-87T5; opinion by Dreier, J.A.D.; decided 
December 21, 1988; in Opinions Approved col- 
umn January 12, 1988. 
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PUBLIC OFFICIALS 
(see also BRIBERY, DEFAMATION) 


American Foreign Service Association, et al, 





appellants v. Steven Garfinkel, Director, In- 
formation Security Oversight Office et al 
No. 87-2127 
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PUBLIC UTILITIES 


The decision of the Administrative Law 

Judge, which was adopted by BPU, that two 
separate transmission extensions were installed 
to provide service to 


and another 
entity rather than a line to serve the 
entire area, resulting in ting r to 
pay its pro rata share of the cost of the conduit 
which carries the separate cables, is supported 
by the evidence and technical expertise of the 
agency; petitioner’s silence about its decision to 
abandon the project while the installation of 
the extensions continued is an equity which 


weighs against petitioner. 


Pee ge Division; Golden Nugget At- 

v. A City 

, A-299-87T7; opinion by 

Antell, P.J.A.D.; decided December 5, 1988; in 
Opinions Approved column December 29, 1988. 
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PUBLIC UTILITIES — CONFLICTS OF IN- 
TEREST 


The Board of Public Utilities’ brief and 
uninformative announcement of its disagree- 
ment with the Administrative Law Judge’s 
decision was insufficient to determine whether 
the BPU’s findings are supported by substantial 
credible evidence; although ordinarily the mat- 
ter would be remanded to BPU for findings 
and conclusions based on the present record, 
the BPU’s decision is invalidated because one of 
the two BPU commissioners who decided the 
case had a prior 15-year relationship with one 
of the litigants and while the case was pending 
he was approached about working there again. 


In re Bergen County 

et al, A-2131-87T7 and A- 

2139-87T7; opinion by Cohen, J.A.D.; decided 

February 1, 1989; in Opinions Approved column 
March 2, 1989. 


123 N.J.L.J. Index Page 745 


An increase in the rate to a public utility, 
which includes construction and renovation 


, A-5836-86T7; per curiam opinion 
(Judges Coleman, and Baimes); decided 
March 2, 1989; in Opinions Approved column 
April 6, 1989. 
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PVWwc 
(see MUNICIPAL LAW) 


RACKETEERING 


Defendant cannot be an enterprise and also 

simultaneously be the person ‘“‘employed by”’ 
or ‘‘associated with’’ that enterprise under 
N.J.S.A. 2C:41-1(d), and the count in the 
indictment that his various criminal 
activities constituted a ‘‘pattern of racketeering 
activity’’ is dismissed. 
Law Division; State v. Kuklinski, SG) 183- 
87-4; opinion by Kuechenmeister, J.S.C.; decid- 
ed March 17, 1988; in Opinions Approved col- 
umn March 9, 1989. 
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— TRACKS —TORT CLAIMS 


Railroad tracks are for trains, not people, 
and, used with due care, should normally be 
considered safe for the purpose for which they 
exist; the State is not liable to the foreseeable 
trespasser on State-owned railroad tracks who 
was struck and killed by a train. 


Law Division; Hawes v. N.J. Department 
of Transportation et al, L-019587-86; opinion 
by Menza, J.S.C.; decided January 8, 1988; in 
Opinions Approved column April 27, 1989. 


Appellate Division; Hawes v. N.J. De- 

of Transportation et al, A-5668- 
87T5; per curiam opinion (Judges Gaulkin, 
Bilder and Stein); decided November 28, 1988; 
in Opinions Approved column April 27, 1989. 
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RAILWAY LABOR ACT 


Trans World Airlines, Inc., petitioner v. In- 
dependent Federation of Flight Attendants 
No. 87-548 
ee oe 1988 
Decided February 28, 1989 
On Writ of Certiorari to the United States 


for the Eighth Circuit 
eee By td White, Marshall, Black- 
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mun, Stevens, O’Connor, Scalia, Kennedy 
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REAL PROPERTY 
(see also CREDITOR’S RIGHTS, FORE 
CLOSURES, PLAIN LANGUAGE ACT) 


The mortgage-contingency clause in this con- 
tract for the sale of residential property, which 
oe by the builder’s attorney, is 
coi (not ‘‘interpreted’’) to mean that not 
only the mortgage commitment but also the 
availability at closing of the mortgage proceeds 
together constitute the condition it to 
the purchaser’s obligation to perform; since the 
lending institution withdrew the mary a 
commitment after the purchaser was fired 
his job, he did not breach the contract and he 
is entitled to a return of the deposit, with 
interest. 


Law Division; Northeast Custom Homes, 
Inc. v. Howell et al, L 084695-87; opinion by 
Bassler, J.S.C.; decided July 14, 1988; in Opin- 
ions Approved column February 2, 1989. 
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REALTORS 
(see CORPORATIONS) 


RELATED OFFENSES 
(see CRIMINAL PROCEDURE) 


RELOCATION ASSISTANCE — URBAN 
RENEWAL 


The decision by the Department of Commu- 
nity Affairs to deny appellant’s application for 
relocation assistance pursuant to the provisions 
of the Relocation Assistance Acts of 1967 and 
1971, N.J.S.A. 52:31B-1 et seq. and 20:4-1 et 
seq., nig oe after appellant received re 
location it to the federal Uni- 
form Relocation Assistance Act, 42 U.S.C. 
4601-4655, is affirmed; both acts evidence a 
policy goal of providing assistance from their 
particular funds. only where funds have not 
been received vr made available from other 
sources, and the state legislation provides re- 
location assistance when the federal legislation 
does not. 


Appellate Division; In re Berwick Ice, Inc., 
A-5189-87T2; opinion by Muir, J.A.D.; decided 
March 22, 1989; in Opinions Approved column 
April 13, 1989. 
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REMOVAL 


Kathryn Isabella Mesa and Shabbir A. Eb- 
— a/k/a Shabbir Azam, petitioners v. Cal- 


No. 87-1206 

Argued December 6, 1988 

Decided February 21, 1989 

On Writ of Certiorari to the United States 
Court of Ai for the Ninth Circuit 
Rehnquist, , White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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RESISTING ARREST 
(see CRIMINAL PROCEDURE) 


RES JUDICATA 
(see CONTRABAND) 


RESPONDEAT SUPERIOR 
(see FICTITIOUS NAMES) 


RETIREMENT BENEFITS — TAXATION 
Paul S. Davis, appellant v. Michigan Depart- 


106 Mich. App. 98, 408 N.W. 2d 433, reversed 
and remanded. 

Kennedy, J., delivered the opinion of the 
Court, in which Rehnquist, C.J., and Brennan, 
White, Marshall, Blackmun, O’Connor, and 
Scalia, JJ., joined. Stevens, J., filed a dissent- 


ing opinion. 
ae oe See 6 eee 


higan 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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RETROACIVITY 
(see ALCOHOLIC BEVERAGES) 


RIGHT OF CONFRONTATION 
(see BURDENS, CHILD VICTIMS, ED- 
UCATION) 


RIGHT TO COUNSEL 
(see also ATTORNEYS, DRUNK DRIVING, 


INDIGENTS, KIDNAPPING, POLICE OF- 
FICERS) 


Trial strategy most often cannot be regarded 


1, 1988; in Opinions Approved column 
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December 22, 1988. 
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The trial judge’s failure to conduct a com- 
prehensive inquiry sufficient to determine 
whether the waiver of assigned counsel by 
defendant (who persisted in her requests for an 
adjournment to allow her to obtain other 
counsel) was unequivocal, knowing and in- 
telligent requires the reversal of her convictions 
for aggravated assault on her matrimonial 
attorney; appointing the rejected public de- 
fender, who had filed notice of an insanity 
defense, to remain as legal advisor did not 
provide this defendant with the constitutionally 
required adequate assistance of counsel. 


Appellate Division; State v. Kordower, A- 
3519-84T4; opinion by Shebell, J.A.D.; decided 
January 12, 1989; in Opinions Approved column 
February 2, 1989. 
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RIGHT TO PRIVACY 
(see FREE PRESS) 


ROBBERY 
(see also HINDERING APPREHENSION) 


ROBBERY — THEFT 


Where, as here, the victim is completely 
surprised by a purse snatcher and offers no 
resistance, and force is applied only to the 
purse to separate it from the owner, the crime 
is not a robbery but a theft; a supplement to 
the model jury charge on ‘‘force’’ is recom- 
mended 


Appellate Division; State v. Sein, A-5243- 
86T4; opinion by Cohen, J.A.D.; decided April 
20, 1989; in Opinions Approved column May 11, 
1989. 
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RURESA 


Here, where a previous court order termi- 
nated defendant’s support obligation for viola- 
tions of his visitation rights (although see 
N.J.S.A. 2A:4-30.45 and Daly v. Daly, 21 N.J. 
599, 609 (1956), which held that the dereliction 
of the custodial parent does not abrogate the 
noncustodial parent’s duty of support), New 
Jersey has a duty to establish and to enforce an 
order directing defendant to reimburse Florida 
for public assistance to his four children. 


late Division; Monmouth County Bd. 
Social Services v. Lohman, A-4501-87- 
Tl; per curiam (Judges King and Ashbey) 
opinion; decided January 5, 1989; in Opinions 
Approved column January 26, 1989. 
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SCHOOLS 
(see CDS) 


SEARCH AND SEIZURE 
ee also DOMESTIC VIOLENCE, HOTELS, 
) 


Where the driver of a rented vehicle consented 

to a search of the vehicle, and the lessee was 
present in the car and did not object, the drugs 
obtained from a com ment in the back of 
the car, which the officer observed was not in 
its proper position, were admissible into evi- 
dence. 


United States v. Morales, No. 87-3841; On 
appeal from the United States District Court for 
the District of Delaware; opinion by Hutchinson, 
U.S.C.J.; filed November 16, 1988. 
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The State’s position, in limiting its argument 
to the ‘‘community caretaking’ exception to 
the requirement for a search warrant, is even 
weaker here than in Slockbower (where there 
was no valid impoundment) since here there 
was no effort — nor should there have been — 
to impound the unlocked car parked (in an 
area that allowed parking) with the rear wheel 
a foot or two from the curb; the officer need 
simply have placed a summons on the car, as 
there was no need to ascertain the owner’s 
identity for this garden-variety parking viola- 
tion, and the CDS he discovered in an un- 
zippered bag on the front seat should have 
been su (no view is implied here on 
any other theory that might justify the war- 
rantless entry into defendant’s car). 


Supreme Court; State v. Hill, A-105 Sept. 
Term 1987; per curiam opinion; dissent by 
O’Hern, J.; decided May 4, 1989; in Opinions 
Approved column May 18, 1989. 
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In deciding the legitimacy of garbage seiz- 
ures, the test is whether the defendant retained 
a reasonable expectation of privacy in the 
seized garbage or whether, by abandoning the 
garbage, he forfeited or compromised that 
expectation; the basic factors used in determin- 
ing whether a reasonable expectation of privacy 
exists are: (1) where the trash is located; (2) 
whether the building is multiple or single unit; 
(3) who removed the trash; and (4) where the 
search of the trash takes place. 


The trial court properly denied defendant’s 
motion to suppress evidence seized based on a 
search warrant which relied on evidence taken 
in a warrantless search of defendant’s aban- 














NEW JERSEY LAW JOURNAL, THURSDAY, JULY 20, 1989 


doned garbage where there was sufficient in- 
formation to induce conscientious and ex- 
perienced police officers to believe that their 
exploration would uncover evidence of crime 
(the police had information of drug dealing 
from two reliable informants, and observed 
known drug violators visiting the premises). 


Appellate Division; State v. Pasanen etc., 
A-2117-87T7 and A-4512- 87TSF; opinion by 
Antell, P.J.A.D.; decided January 12, 1989; 
Opinions Approved column February 2, 1989. 
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Since defendant and his co-defendant did not 
dispute that the cab driver had been robbed 
but instead tried to place sole responsibility on 
each other, cash from the robbery found dur- 
ing the police officer’s warrantless search of a 
cabinet in the co-defendant’s basement did not 
contribute to defendant’s conviction, and the 
erroneous admission of that evidence was 
harmless. 


Appellate Division; State v. Stupi, A-2907- 
86T4; opinion by Skillman. J.A.D.; decided 
February 27, 1989; in Opinions Approved column 
March 30, 1989. 
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Where there is a total absence of any other 
factors giving rise to suspicion of criminal 
activity, merely viewing a film container, which 
can be used to hide drugs, did not justify the 
police officer’s demand that possession of the 
container be turned over to him since it did not 
warrant a man of reasonable caution to believe 
that contraband may be in the container; the 
order denying defendant’s motion to suppress 
the evidence seized in the warrantless search of 
defendant’s car when he was pulled over be- 
cause his license-plate light was out and the 
officer observed the film container on the front 
console is reversed. 


Appellate Division; State v. Demeter, A- 
5206-87T1; opinion by Shebell, J.A.D.; dissent 
by Landau, J.A.D.; decided March 7, 1989; in 
Opinions Approved column April 6, 1989. 
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There is no reason to distinguish between 
redacting improper items and cutting back the 
number of years (in this case, ten years) 
covered by the warrant; the dentist’s records 
that were seized are limited to a time period 
consistent with the criminal events beginning in 
February 1985 described in the supporting 
affidavit. 


Appellate Division; State v. Burnett, A- 
5942-87T1F; opinion by Stein, J.A.D.; decided 
April 13, 1989; in Opinions Approved column 
May 4, 1989. 
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The factors in favor of a finding of in- 
voluntariness (especially defendant’s two prior 
refusals and the police threat to obtain a search 
warrant) substantially outweigh the factors in 
favor of a finding of voluntariness (defendant 
had been given Miranda warnings, knew he had 
a right to refuse to consent to a warrantless 
search, and had made an inculpatory state- 
ment), so the suitcase of marijuana found in his 


car is suppressed. 


Law Division; State v. Hladun, 88-12-0616-I; 
inion by Arnold, J.S.C.; decided March 7, 
1989: in Opinions Approved column May II, 

1989. 
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SECONDARY MORTGAGES 


N.J.S.A. 17:11A-58 states that a lender who 
does not comply with the Secondary Mortgage 
Loan Act cannot force the borrower to repay 
any part of that loan; it does not say that, if a 
borrower makes repayments before becoming 
aware of his right to refuse to do so, he can 
recover those payments from the lender, and 
there is no reason for a court to imply that 
additional remedy into the statute (the Legisla- 
ture added ‘‘void’’ to ‘‘unenforceable’’ in 1970 
to clarify the right of the borrower to sue to 
cancel the mortgage rather than wait to defend 
a suit by the lender). 


Division; Connell v. American 
+ ry Limited, C-3430-86; opinion by - 
emann, J.S.C.; decided December 22, 1987; 
Opinions Approved column April 6, 1989. 
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SELF-DEFENSE 


In failing to instruct the jury that a dwelling 
house includes a ‘“‘porch or similar ap- 
purtenance”’ (or other language to that effect), 
or that a defendant may ‘‘meet the assailant at 
the threshold of the home and prevent him 
from entering by any means,”’ the trial judge 
may have led the jury to believe that defendant 
had a duty to retreat and, therefore, that his 
use of deadly force was not justifiable; since the 
jury could properly have concluded that there 
was no duty to retreat in this case, defendant’s 
conviction for reckless manslaughter must be 
reversed, and the matter is remanded for a 
new trial. 


Appellate Division; State v. Martinez, A- 











874-86T4; opinion by Michels, P.J.A.D.; decided 
January 13, 1989; in Opinions Approved column 
February 2, 1989. 
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SELF-INCRIMINATION 
(see also CDS, POLICE OFFICERS) 


The bright-line rule established in Hartley is 
limited to ‘‘police-initiated’’ custodial inter- 
rogation, and the police officer’s failure to re- 
administer Miranda warnings after defendant 
had initially said he did not wish to talk and 
two minutes later himself initiated a conversa- 
tion about the criminal investigation (saying he 
would talk about what he did during the 
robberies as long as he did not have to im- 
plicate anyone else) was not a failure to 
*‘scrupulously honor’’ defendant’s right to 
remain silent; the suppression of the statement 
that followed is reversed. 


late Division; State v. Fuller et al, A- 
628-88T3; opinion by O’Brien, J.A.D.; decided 
February 24, 1989; in Opinions Approved column 
March 30, 1989. 
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SENTENCING 

(se also APPEALS, ARSON, CDS, DRIVING 
GRAVES ACT, MURDER, PLEA 

BARGAINS, PROBATION) 


Defendant’s application for a change or re- 
duction in sentence pursuant to R. 3:21-10(b)(1) 
to permit his transfer to an out-patient drug- 
treatment program cannot be denied merely 
because he was serving a period of parole 
ineligibility that was imposed as a matter of 
discretion (as opposed to a parole-ineligibility 
term mandated by statute) or because of the 
absence of prosecutorial consent. 


Appellate Division; State v. Farrington, A- 
3055-87T4; per curiam (Judges O’Brien and 
Stern) opinion; decided December 16, 1988; in 
Opinions Approved column January 5, 1989. 
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Defendant, who was sentenced to a man- 
datory extended term prior to the decision in 
State v. Martin, is entitled to a hearing on the 
prior Graves Act conviction at which time he 
may collaterally attack the prior conviction; if 
the judge decides to impose a discretionary 
extended term, he should follow the guidelines 
of State v. Dunbar which apply as much to a 
mandatory term as to a discretionary one; the 
extended term for the armed robbery here, a 
life term subject to a parole-ineligibility period 
of 25 years, is disproportionate under the 
circumstances — this sentence is ordinarily 
reserved for the very worst crimes. 


Appellate Division; State v. Jefimowicz. A- 
4316-86T4; opinion by Pressler, J.A.D.; decided 
January 17, 1989; in Opinions Approved column 
February 9, 1989. 
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Although restitution is irrelevant to the issue 
of guilt and unprofessional conduct, it is a 
relevant consideration in sentencing, and there 
has been some restitution here; this case, where 
defendant was convicted of second-degree 
conspiracy and 15 counts of second-degree theft 
by deception, is not so extreme and extra- 
ordinary as to require a deviation from Yar- 
bough’s limit, and defendant’s sentence is re- 
duced to 20 years with 10 years of parole 
ineligibility. 


Appellate Division; State v. Rodgers, A- 
2631-87T7; opinion by Coleman, P.J.A.D.; 
decided February 10, 1989; in Opinions Approved 
column March 16, 1989. 
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Although a mandatory extended term under 
the Graves Act was held to be not applicable 
here, where the prior firearm conviction oc- 
curred in another state, the eight prior convic- 
tions that were used in 1978 as a basis for the 
habitual-offender extended sentence defendant 
is currently serving were properly used again 
on remand to justify a second extended term 
based on his status as a persistent offender; 
defendant is still getting the same plea bargain 
that he negotiated for. 


Appellate Division; State v. Reldan, A-179- 
87T4; opinion by Keefe, J.S.C. (t/a); decided 
February 17, 1989; in Opinions Approved column 
April 6, 1989. 
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Since the resentencing contravened the in- 
structions of the subsequent decision in Baylass 
that a probation violation may not be used as 
an aggravating factor or to determine whether 
sentences should be consecutive or concurrent, 
and of Yarbough on limiting consecutive sen- 
tences to the sum of the longest terms for the 
two most severe offenses, the matter is rem- 
anded for resentencing. 


Appellate Division; State v. Robinson. A 


4434-86T4; opinion by Long, J.A.D.; decided 
March 29, 1989: in Opinions Approved column 
April 20, 1989 
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SENTENCING — SEX OFFENDERS 


A resentencing under Gerald is intended to 
achieve parity, and N.J.S.A. 2C:1-1d(2) does 
not preclude a parole-ineligibility term for a 
sex offender convicted under Title 2A who 
seeks to be resentenced under the Code. 


Appellate Division; State v. Cruz, A-3763- 
87TS; opinion by Coleman, P.J.A.D.; decided 
April 19, 1989; in Opinions Approved column 
May 11, 1989. 
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SETTLEMENTS 


(see also ATTORNEYS’ FEES, CIVIL 
PROCEDURE) 


The parties agreed to the essential terms of 
the settlement here, after a lengthy conference 
with the court, and the settlement will be 
implemented in a fair and reasonable manner 
under the court’s agreed-upon supervision; 
plaintiffs’ proposition that a case is not settled 
until the last ‘‘i’’ is dotted and the last *‘t’’ is 
crossed on a written agreement carries the 
germ of much mischief and would strain the 
limited resources of the courts. 


Chancery Division; Bistricer et al v. Bist- 
ricer ae al, C-1233-86: opinion by Humphreys, 
A.J.S.C.; decided November 14, 1987; in Opi- 
nions Approved column March 2, 1989. 
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SEWERAGE AUTHORITIES 
(see CONDOMINIMUMS) 


SEX OFFENDERS 
(see PLEA BARGAINS, SENTENCING) 


SEXUAL ABUSE OF CHILDREN 
(see BURDENS, CHILD VICTIMS, LONG- 
ARM JURISDICTION) 


SHERIFFS 
(see APPEALS) 


SHIELD LAW 


Evid. R. 27(b) creates a newsperson’s privi- 
lege for information acquired in the course of 
professional activities, whether or not it is 
disseminated, and Evid. R. 37 provides that a 
disclosure that is privileged shall not be deemed 
waived; accordingly, there is no waiver under 
Evid. R. 37 and no conflict between the stat- 
utes. 


The language in the 1979 amendment to 
N.J.S.A. 2A:84A-21.3 that publication shall 
constitute a waiver (but ‘‘only as to the specific 
materials published’’) applies only to materials 
sought for criminal defendants. 


The legislative history and fundamental pur- 
poses of the Shield Law compel a finding that the 
subpoenaed reporter did not waive his Evid. R. 
27(b) privilege with respect to the information in 
his articles about defendant’s admissions by the 
publication of those articles, and he cannot be 
compelled by the prosecution to testify at defen- 
dant’s trial for murder about information that is 
available through less obtrusive means. 


Supreme Court; State v. Mayron, A-63 
Sept. Term 1988; opinion by Garibaldi, J.; 
decided January 23, 1989; in Opinions Approved 
column February 2, 1989. 
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SIBLINGS 
(see FAMILY LAW) 


STATE ACTION 
(see APPEALS) 


STATUTORY CONSTRUCTION 


(see FIREFIGHTERS) 


STEP-PARENTS 
(see MATRIMONIAL LAW) 


SUMMARY JUDGMENT 
(see INHERITANCE TAX) 


SUNSHINE LAW 


Closed township meetings at which a settle- 
ment agreement between the township and a 
developer of Mount Laurel units was for- 
mulated, involving a case sent by the Supreme 
Court to the Council on Affordable Housing, 
were excluded from the Open Public Meetings 
Act since the council was acting in a quasi- 
judicial capacity and the transfer to the council 
did not end the litigation. 


Appellate Division; The Hills Development 
Co. v. The Township of Bernards, A-987- 
87T7; opinion by Shebell, J.A.D.; decided 


December 19, 1988; in Opinions Approved col- 
umn January 12, 1989. 
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TAX-SALE CERTIFICATES 
(see HEIR HUNTERS, INTEREST) 


TAXES 

(see also APPEALS, CORPORATIONS, 
MUNICIPAL LAW, PREEMPTION, RE- 
TIREMENT BENEFITS) 


There was ample support in the record for 
the trial judge’s conclusion that a 250-foot-high 
cable antenna tower, anchored to an under- 
ground concrete foundation, is of a type or- 
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dinarily intended to be permanently affixed to 
real property and is, therefore, not exempt 
from real-property taxation by N.J.S.A. 54:4- 
la(3); also, the judge correctly applied an 
objective standard in making this deter- 
mination, rather than assessing what was sub- 
jectively intended as to the permanence of the 
tower. 


Appellate Division; NYT Cable TV v. Bor- 
ough of Audubon, A-2019-87TSF: opinion by 
Baime, J.A.D.; decided February 6, 1989; in 
Opinions Approved column March 9, 1989. 
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TELEPHONES 
(see HOTELS) 


THEFT BY DECEPTION 


Obtaining loans based on falsifying documents 

and misrepresenting the status of liens on real 
estate pledged as collateral (saying that they 
had been or would be discharged) constitutes 
theft by deception under N.J.S.A. 2C:20-4, and 
fraud related to public records and recordable 
instruments, 2C:21-3, and falsification of re- 
cords, 2C:21-4 (neither of which requires the 
transfer of property as an element) are not 
lesser offenses included in the thefts of which 
defendant (then a member of the New Jersey 
bar) was convicted. 


Appellate Division; State v. Rodgers, A- 
2631-87T7; opinion by Coleman, P.J.A.D.; 
decided February 10, 1989; in Opinions Approved 
column March 16, 1989. 
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THEFT OF SERVICES 
(see PRESUMPTIONS) 


THREATS 
(see BRIBERY) 


TORT CLAIMS ACT 
(see also ALCOHOLIC BEVERAGES, CIVIL 
PROCEDURE 
NAMES, IMMUNITY, 
ROAD TRACKS) 


TORT CLAIMS ACT — UCJF — UM COV- 
ERAGE 


DEFAMATION, FICTITIOUS 
INTEREST, RAIL- 


New Jersey Transit and other government 
entities are exempt under N.J.S.A. 39:6-54 
from being forced by the Motor Vehicle Secur- 
ity Responsibility Law either to purchase in- 
surance, establish self-insurance funds, or as- 
sume the legal status of self-insureds and, as a 
consequence, they are not obligated to provide 
uninsured-motorist coverage or protection; 
denying recovery for the bus passenger injured 
when an uninsured car caused an accident is 


consistent with the policy of the Tort Claims’ 


Act to protect government entities from liability 
for damages when they are blameless and is not 
unjust because plaintiff has recourse to the 
Unsatisfied Claim and Judgment Fund. 


Supreme Court; Ross v. Transport of New 
Jersey et al, A-13 Sept. Term 1988; opinion by 
Handler, J.; decided February 1, 1989; in Opin- 
ions Approved column February 9, 1989. 
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TORTS 
(see also ALCOHOLIC BEVERAGES) 


TORTS — WORKERS’ COMPENSATION 


According to Livingstone’s interpretation of 
the 1979 amendment to N.J.S.A. 34:15-36, 
plaintiff is free to sue her co-employee in a tort 
action for the injuries she suffered when the 
car he was driving hit the shuttle van, provided 
by their employer, which was taking plaintiff at 
the end of her shift to the employees’ desig- 
nated parking lot in the shopping mall; al- 
though plaintiff had not yet left her employer’s 
**premises and control,’’ defendant, on his way 
to begin his shift, had not yet commenced work 
when he turned from a public road onto a 
service road half a mile away from the desig- 
nated lot. 


Appellate Division; Manole v. Carvellas, A- 
780-87TS5SF; opinion by Pressler, P.J.A.D.; decid- 
ed December 6, 1988; in Opinions Approved 
column December 29, 1988. 
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TRADEMARKS 
(see CREDITORS’ RIGHTS) 


TREATIES — WRONGFUL DEATH 


Elisa Chan, et al, petitioners v. Korean Air 
Lines, Ltd. 

No. 87-1055 

Argued December 7, 1988 

Decided April 18, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the District of Columbia 
Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy _ 
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ucc 
(see also APPEALS, NEGOTIABLE IN- 


STRUMENTS) 


Although a forged check would ordinarily 
shift any loss onto the depositary bank, where 
the payor bank dishonored the check prior to 
learning that it was forged it could not rely on 
the warranty provisions of the UCC and Feder- 
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al Reserve Regulation J in order to avoid 
liability for failing to notify the depositary bank 
within the proper time limit that the check was 
dishonored. 


First American Savings, FA v. M&l Bank 
of Menomonee Falls, No. 88-1214; On appeal 
from the United States District Court for the 
Eastern District of Pennsylvania; opinion by 
Stapleton, U.S.C.J.; filed January 9, 1989. 
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UCJF 
(see TORT CLAIMS ACT) 


UIM COVERAGE 
(see AUTO INSURANCE) 


UM COVERAGE 
(see also ARBITRATION, 
ANCE, TORT CLAIMS ACT) 


The policy’s restriction on uninsured- 
motorist coverage to injuries sustained in the 
United States, its territories or possessions, and 
Canada, is enforceable as being within the 
plain language of N.J.S.A. 17:28-1.1, and the 
trial judge’s grant of summary judgment to the 
carrier here, where the insured was injured in 
the British West Indies, is affirmed. 


Appellate Division; Prudential Property 
and Casualty Ins. Co. v. Myers, A-965- 
88T5; opinion by Muir, J.A.D.; decided April 
24, 1989; in Opinions Approved column May 18, 
1989. 


AUTO INSUR- 
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UNEMPLOYMENT BENEFITS 
(see also DRUNK DRIVING, DUE PROCESS) 


In the absence of a regulation to the con- 
trary, a claimant who was an officer (or a 
more than five percent owner or creditor) of a 
corporation that was his last employer (and 
who otherwise qualifies) is entitled to unem- 
ployment benefits if the corporation had per- 
manently ceased doing business before the pe- 
riod for which he claims benefits, even though 
it has not been dissolved. 


Appellate Division; Nota v. Board of Re- 
view, Dept. of Labor et al. A-1407-87T6: 
opinion by Brody, J.A.D.; decided March 29, 
1989; in Opinions Approved column April 20, 
1989. 
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UNIFORM CONSTRUCTION CODE 


Given the history of denial and delay by the 
township, it was not an abuse of discretion for 
the Department of Community Affairs to ex- 
ercise power under N.J.S.A. 52:27D-124(k) to 
issue a certificate of occupancy to the county 
for a recycling facility in the township; the 
commissioner is empowered to remedy not only 
‘repeated and habitual failure to enforce’’ the 
Uniform Construction Code but also difficulties 
in enforcement that endanger its underlying 
purposes, and case-by-case determinations are 
preferable where, as here, it is doubtful 
whether any generalized standard with more 
than marginal utility could be framed. 


Appellate Division; In re Burlington 
County Recycling Facility, A-4622-87TS; 
opinion by Landau, J.A.D.; decided April 12, 
1989; in Opinions Approved column May 4, 
1989. 
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URBAN DEVELOPMENT 
(see MUNICIPAL LAW) 


URBAN RENEWAL 
(see RELOCATION ASSISTANCE) 


URESA 
(see FORUM NON CONVENIENS, RURESA) 


Pursuant to the Supreme Court’s reversal in 
Harmon subsequent to defendant’s conviction 
for possession of a weapon with the purpose to 
use it unlawfully against the person of another, 
he must be retried and the jury instructed that 
possession of a weapon (here, a screwdriver) 
for a precautionary pur is not a violation 
of N.J.S.A. 2C:39-4d, and that a finding of an 
unlawful use of the weapon would not establish 
that defendant’s purpose in arming himself was 
to commit an unlawful act. 


Appellate Division; State v. Martinez, A- 
874-86T4; opinion by Michels, P.J.A.D.; decided 
January 13, 1989; in Opinions Approved column 
February 2, 1989. 
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The use of a weapon by a defendant may be 
argued by the State as evidence of his having 
it unlawfully since Harmon does not 
suggest that a defendant’s original purpose in 
possessing a weapon has to be unlawful; the 
trial court did not charge that defendant’s use 
of a weapon in the aggravated assault, standing 
alone, was sufficient to prove that he had 
possessed it for an unlawful purpose, and his 
convictions are affirmed. 


Appellate Division; State v. Daniels. A- 
5861-86T4; opinion by Keefe, J.S.C. (t/a); decid- 
ed March 23, 1989; in Opinions Approved col- 
umn April 13, 1989 
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WILLS 
(see CORPORATIONS, 
MATRIMONIAL LAW) 


WIRETAPS 


The trial judge’s action in recognizing the 
State’s application as a renewal or extension of 
the wiretap order (with the relatively light 
burden of showing that the investigation con- 
tinues, the conduct continues, and the order 
should likewise continue) rather than a new 
application (which must be based or new or 
different additional evidence), even though a 
day or two had elapsed after the 20-day limit of 
N.J.S.A. 2A:156A-12(f), was in accordance 
with 2A:156A-14 and the judicial wiretap 
guidelines, and defendant’s motion to suppress 
the original types as ‘‘improperly sealed’’ is 
denied. 


Law Division; State v. Gerardo, Ind. 
SGJ173-86-1(1); opinion by Feinberg, J.S.C. (t/ 
a); decided December 7, 1988; in Opinions Ap- 
proved column February 9, 1989. 


FAMILY LAW, 
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WORKERS’ COMPENSATION 
(see also BLUE CROSS, CORPORATIONS, 
INSURANCE, JURISDICTION, TORTS) 


The trial judge’s failure to grant petitioner’s 
request for continuance on the day respon- 
dent’s medical expert was to testify was a clear 
abuse of discretion where testimony com- 
menced in December 1985 and since that time 
respondent never provided petitioner with the 
expert’s report, respondent previously _re- 
quested several adjournments, respondent 
never notified petitioner’s attorney, as pro- 
mised, of the date its medical expert would 
testify and as a result petitioner’s attorney, 
who had to attend Superior Court ordered 
depositions, sent an inexperienced associate, 
and petitioner’s request for a postponement 
was the first since December 1985. 


Appellate Division; Waters v. Island 
Transportation Corp., A-5726-86T7; opinion 
by Gruccio, J.A.D.; decided January 12, 1989; in 
Opinions Approved column February 2, 1989. 
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An employee may have two employers, both 
of which may be liable in compensation; plain- 
tiff, who worked for a personnel agency that 
provided temporary help, agreed to contract 
with defendant for the holiday season and the 
trial judge correctly ruled that she could not 
sue that special employer in tort for her 
compensable injury. 


Appellate Division; Antheunisse v. Tiffany 
& Company, iInc., A-4046-87T3; opinion by 
Gruccio, J.A.D.; decided December 22, 1988; in 
Opinions Approved column January 1, 1989. 
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The County Court opinion in Mayti correctly 
distinguished a 100% disabled employee who 
returns to work and is reinjured from one who 
seeks an increase in disability without a sub- 
sequent injury; a worker adjudicated totally 
and permanently disabled and entitled to some 
benefits from the Second Injury Fund is not 
entitled to an award increasing the percentage 
of disability payable by the employer unless 
there has been additional employment and 
another accident or occupational exposure. 


late Division; Taylor v. Engelhard 
I tries et al, A-0723-87T1; opinion by 
Coleman, P.J.A.D.; decided February 9, 1989; 
in Opinions Approved column March 2, 1989. 
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An employee who went to Australia at the 
request of his employer, with expenses for 
food, travelling and lodging paid, in order to 
encourage him to move there with his family 
for one year, and who died in a car accident 
while on the way to a resort, was not on duty 
at the time of his accident either by reason of 
his being encouraged to sight-see or by reason 
of the fact that he had work with him which he 
expected to work on when he arrived at his 
destination; the spirit of the Legislature when it 
enacted the 1979 amendment to N.J.S.A. 34:15- 
36 is that the activity be a regular incident of 
employment and produce a benefit to the 
employer beyond improvement in employee 
health and morale. 


Appellate Division; Walsh v. Ultimate 
Corporation, A-3987-87T7; opinion by Shebell, 
J.A.D.; decided March 17, 1989; in Opinions 
Approved column April 6, 1989. 
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Where the employer has made payments 
pursuant to an order of the Workers’ Com- 
pensation Division and the employer alleges 
unjust enrichment (here, the employer alleged 
that decedent’s spouse willfully concealed her 
remarriage, which would have caused payments 
to cease under N.J.S.A. 34:15-13(f)) the em- 
ployer should be afforded a forum in which to 
litigate its entitlement to recovery of such 
overpayments: (1) the Division should consider 
the evidence to determine if its original award 
should be modified and (2) if the employer is 
successful and the order is modified it may 
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institute enforcement proceedings in the Supe 
rior Court in a summary manner to recover the 


overpayment. 


Appellate Division; Hajnas v. Engelhard 
Mineral & Chemical Co., A-4464-87T1; opin- 
ion by Scalera, J.A.D.; decided March 13, 1989; 
in Opinions Approved column April 6, 1989. 
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The trial judge properly found that com- 
pensability for the reinjury to petitioner’s hand 
while he was working on his car after surgery 
for a conpensable injury was defeated by his 
intentional violation of the treating physician’s 
warnings. 


Appellate Division; Amey v. Friendly Ice 
Cream Shop, A-3128-87T8; opinion by 
Deighan, J.A.D.; decided February 24, 1989; in 
Opinions Approved column April 6, 1989. 


Where a state police officer was struck by a 
car driven by an employee of the Department 
of Treasury while both were performing their 
respective state duties, and the officer received 
workers’ compensation benefits, the officer’s 
complaint against his fellow state employee was 
barred by N.J.S.A. 34:15-8 since both were ‘‘in 
the same employ”’ at the time of the accident; 
the Legislature did not use the words ‘‘in the 
same employ”’ to limit the class of co-employees 
to those involved in a coiamon employment 
relationship or common enterprise. 


Appellate Division; Linden v. Solomacha 
et al, No. A-5345-87T2; opinion by Conley, 
J.S.C. (t/a); decided March 30, 1989; in Opinions 
Approved column May 11, 1989. 
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WRONGFUL DEATH 
(see TREATIES) 


WRONGFUL DISCHARGE 
(see also LABOR LAW) 


Since plaintiff could reasonably have con- 
strued the employment handbook issued to her 
as a contract of employment, the purposes of 
Woolley are furthered by a retroactive applica- 
tion here: having offered its representations of 
‘‘maximum job security’? as an alternative to 
unionization, the employer cannot avoid its 
obligations on the basis that its handbook did 
not expressly declare that its employees would 
not be fired without just cause; the disclaimer 
in the ‘‘revised’’ handbook that it was not to be 
construed as a contract was not consistent with 
the straightforward language suggested in 
Woolley, and the jury’s finding that defendant 
breached its employment contract with plaintiff 
should not be disturbed. 


Appellate Division; Preston v. The Clar- 
idge Hotel & Casino, Ltd. et al, A-4295- 
86T1; opinion by Michels, P.J.A.D.; decided 
February 27, 1989; in Opinions Approved column 
March 30, 1989. 
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The dismissal of plaintiff's wrongful-discharge 
action is affirmed; no New Jersey case has 
recognized a claim for wrongful discharge 
based solely on an employee’s internal com- 
plaints about a corporate decision (here, to 
distribute tooth polish after the company’s 
Quality Control Division determined that only 
one batch of tooth paste was contaminated but 
that the remainder was safe) where the em- 
ployee has failed to bring the alleged violation 
of public policy to any governmental or other 
outside authority or to take other effective 
action in opposition to the policy. 
seuss Division; House v. Carter- 
allace, Inc., A-3901-86T8; opinion by Skill- 
man, J.A.D.; decided April 4, 1989; in Opinions 
Approved column April 27, 1989. 
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Secondary; by John C. Coffee Jr., 
DEEMED ktescossvisateindicctains p. 763. 
Drunken Driving — 

Sobriety Roadblocks Must Meet 3- 
Prong Test; by Brian J. Neary, Jan. 19 

p. 103. 

Environmental — 

Recycling Law: Worth Paper Its Printed 

On?; by Alan S. Ashkinaze, June 15 p. 
1470. 

Insurance — 

Michigan’s Verbal Threshold: Not the 

Solution; by Bruce H. Stern, May 4 p. 
1090. 

Taking a Look at No-Fault Medical 

Insurance; by Larry Pollack, April 6 p. 

859. 

Judiciary — 

Reagan Leaves His Mark on the Ap- 

peals Courts; by Herman Schwartz, Jan. 
2 


Law Practice — 
The Bottom Line is Not Enough; by 
Judith P. Viadeck, Jan. 12 ....... p. 50. 
Law School — 
Curriculum Reform, Law School Life 
Beyond the Socratic Method; by Mark 





G. Yudof, June 29 .............. p. 1627. 
Liability — 

Cases Target Immunity for Publishing 
Ads; by Neil L. Shapiro and Karl 
NBR oo, Sos caaadconce cn der p. 11. 
Employee Fault Still an Issue After 
Suter; by Barry M. Packin, March 16 

. 643. 


Malpractice — 

Physician, Heal Thyself of Malpractice 
Woes; by Fulton Haight, May 18  p. 
1219. 

Matrimonial — 

Pension Plan Valuations: Moore Trou- 
ble Ahead; by Cary N. Skoloff, April 
Be tivancthakiavssdsctecestssecenset p. 1034. 
Political Rights — 

A Legal Question of Political Rights 
and Power; by Frank Askin, Feb. 16 

p. 375. 

Securities — 

Unbundled Stock Units: Where’s the 
Beef? Shearson’s New Security is Wall 
Street’s Latest Shell Game; by Robert 
A.G. Monks and Nell Minow, Jan. 26 
p. 147. 

Sovereign Immunity — 

Saving Companies’ Rights to Sue For- 
eign Nations; by Gary Born, June 22 

p. 1555. 

Supreme Court — 

The Conservatives, the Court and 
George Bush; by Herman Schwartz, 
BEE wrnpbhsonciccnunsecravatsoyebaness p. 7. 
Taxation — 

N.J./N.Y. Tax Wars Have a History; 
by Joseph C. Small, March 9 .. p. 582. 


COURTSIDE BY TONY MAURO 
1988: Highs and Lows of a Transitional 


pS ee eee p. 12. 
Court Curator is Keeper of Inaugural 
; 4 3 BCE ee p. 107. 
Death-Row Inmate’s Lawyer Comes 
Under Fire; Feb. 2 ............... p. 266. 
Kennedy Seems Ready as He Enters 
Second Year; March 2 ........... p. 506. 
Stevens Recuses Himself in L.A. 
Firm’s Cases; March 9 .......... p. 588. 
Amicus Briefs in Abortion Case May 
Set Record; March 23 ........... p. 713. 
What Does Public Opinion Have to do 
with It?; April 6 ...............06 p. 864. 
Abortion Case Outcome: Predictions 
Running Wild; April 20 ......... p. 980. 
Abortion Case: Susman Tops the Other 
Lawyers; May 4 ............0+6. p. 1092. 
Hopkins Unclear Despite Words from 
Brennan; May 18 ............... p. 1220. 
Abortion Case Fallout Felt — Before 
the Ruling; June 1 .............. p. 1360. 
Tribute to Douglas Crossesf Ideological 
BUENE UNE BUF ccccccccsepesecsoss p. 1472. 
Justices, in Rare Move, Honor Public 
Defender; June 29 .............. p. 1632. 
CRIMINAL 


Attempting To Seize Lawyers’ Assets, 
Two Attorneys Indicted Under RICO 
Face the Wrath of the Law; by Tracy 
Schroth, April 27 ............... p. 1025. 
Burden Shifted in Mental Defect Cases, 
by David Brooks, April 13 ..... p. 913. 
Court Reaffirms Jury Exclusion Deci- 
sion; by Elise Rosenblum, March 16 p. 
641. 


Court Speeds Appeals in Capital Cases, 
Marshall’s 10th Extension Was Justices’ 
Last Straw; by Henry Gottlieb, April 13 
basdebvnnscbevscdedthassansbanedencesate p. 913. 
Curtain Falls on Evidence Shows, Court 
Order Troubles Prosecutors Who Say 
Displays Inform Public; by Henry 
Gottlieb and Elise Rosenblum, March 
BE wédeiescsiskaesestesesiégheaiaens p. 757. 
Democrats Vow to Block Permanent 
Appointment, Bergen Prosecutor Post 
Filled on Interim Basis; by Suzanne 
SS eee ne p. 95. 
Double-Jeopardy Case: Weapon for the 
Defense; by Linda Himelstein, June 15 
p. 1464. 

End of the Line for Canadian Convict, 
Telephone Plea Proceeds without a 
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Hang-Up; by Henry Gottlieb, March 23 
endopesseneehbeahireetibs dhsevetaspanees p. 704. 
From Confession to Acquittal; by 
Henry Gottlieb, May 4 ........ p. 1081. 
Hudson Jail Decision Puts State on the 
Spot; by David Brooks, June 1 _ p. 
1352. — 

Jail Overcrowding at Center of Clash 
With Prosecutor, Hudson Judge’s Ju- 
risdiction at Issue; by David Brooks, 

NE MP iinrivansccccescesed iene p. 640. 

Jones: Public Defender Budget Falls 
Far Short; by Suzanne Riss, Feb. 9p. 

312. 

Judge Can Enter Negotiations Only If 
Both Sides Agree, New Plea Bargaining 
Rule Upsets Defense Bar; by Suzanne 
ee ree p. 1351. 
Judges Moved to Criminal Courts, 
Wilentz acts Based on Backlog of Drug 
Cases; by Suzanne Riss, April 20 p. 
969. 

Justices to Hear Disputes on War- 
rantless Searches; by David Brooks, 
PEE. GP evkcbickscusvereresspeiosstes p. 969. 
Kean Veto Likely on pool Attorneys’ 
Pay Increase, Bill Would Give First 
Raise in 22 Years to Lawyers Who 
Handle Public Defender Cases; by 
Suzanne Riss, 579. 

Landano Habeas Case Reaches Critical 
Stage; by David Brooks, June 29 pp. 
1625. 

Marshall Wins Evidence Hearing, Ex- 
Prosecutor, Now Judge, May Be Called 
on Whether Information Was Withheld; 
by Kathleen Bird, June 15 .... p. 1461. 
Probation Chief Urges Boost in Early 
Releases; by Henry Gottlieb, May 25 

p. 1292. 

Probation is Urged for Suspended Solo; 
by Kathleen Bird, March 9 ..... p. 581. 
Prosecutors Loosening Sentencing Pro- 
vision of Tough Anti-Drug Law; by 
David Brooks, May 11 ........ p. 1141. 
Psychologist’s Records Not Always 
Privileged; by Elise Rosenblum, April 
TUL, :castcuhdbnachns ieeeensonetvessswtne p. 973. 
Public Defender May Stop Using Pool 
Attorneys; by Tracy Schroth, April 6 

p. 855. 

Robertson Withdraws as Defense 
Counsel; by David Brooks, Feb. 9p. 
313. 

Rule Change Stems From Drug Law 
Caseload, Municipal Court To Hear 
Some Evidence Motions; by Suzanne 
GE, SET cnccrcccssdencccvens p. 1463. 
Slocum Demotes Appellate Chief; by 
Ronald J. Fleury, June 8 ...... p. 1401. 
U.S. High Court Hears Key Forfeiture 
Cases, Right to Counsel is at Stake in 
Caplin & Drysdale and Monsanto; by 
Terence Moran, April 6 ......... p. 856. 


DISCIPLINE 

Court is Lenient With Rehabilitated 
Lawyer; by Elise Rosenblum, Jan. 26 

p. 145. 

Drug Habit Led Him to Dip Into 
Clients’ Trust Accounts, Lawyer Who 
Used Cocaine Disbarred; by Kathleen 
BOO, HE PD Sci cvncivcdecvcenss p. 760. 
Ex-Prosecutor Suspended in Theft, Use 
of Drugs; by Elise Rosenblum, June 1 

p. 1353. 

Justices Split 4-3 in Ordering Disbar- 
ment; by Tracy Schroth, March 2 p. 
497. 

Suspension Ordered for Use of Vulgar 
Remarks; by David Brooks, March 23 

p. 705. 


DRUGS 

SCI Plan is Denounced, Defended, 
Drug Tests for Everyone Arrested in 
the State?; by Tracy Schroth, April 20 
p. 971. 


DRUNKEN DRIVING 
Drunker-Driving Centers in Doubt, 
Ruling Says Program Denies Due 


Process in Treatment Referrals; by 
Tracy Schroth, Feb. 23 .......... p. 421. 








Page Eighty-Four NEW JERSEY LAW JOURNAL, THURSDAY, JULY 20, 1989 124 N.J.L.J. Index Page 188 





Jury Trials for Drunken Drivers, U.S. 
High Court to Decide Nevada Case 
That Could Have a Major Impact in 
N.J.; by Kathleen Bird, Jan. 5 ... p. 1. 
Justices Hear Arguments in Drunken- 
Driving Case, Defense Contests Conc- 
lusory Use of Breath Tests; by Elise 
Rosenblum, March 2 ............. p. 495. 
U.S. Supreme Court Ruling: No Jury 
Trials for Drunken Drivers; by Henry 
Gottlieb, March 16 ............... p. 640. 


EDUCATION 

Education Case Moves Closer to High 
Court, Cooperman Decides Funding 
Formula is Fine; by Kathleen Bird, 


IEE Ja vs chnnbhinienseasndsevies p. 496. 
EDWARDS, W. CARY 
Assessment of Edwards, Attorney 


General’s Record is Praised as He Steps 
Down to Consider Gubernatorial Race; 
by Samuel G. Adler, Jan. 12 ... p. 45. 


EISENSTAT, GERALD 

Juggler Extraordinaire Adds Bar Chief 
Role; by Tracy Schroth, May 18 pp. 
1209. 


ENVIRONMENTAL 
A Bill Born A’ Dyin’; by Suzanne Riss, 
SPS ede nctnpeteuinscevcssainien p. 1461. 


Anatomy of a Settlement, DEP Wins 
Big in the GEMS Landfill Case; by 
Samuel G. Adler, March 30 .... p. 757. 
EPA Data Shared Through New Com- 
puter Network, Environmental Ac- 
tivists, Toxic-Tort Lawyers to Tap 
Government’s Information Base; by 
Anne Kornhauser, Feb. 23 ..... p. 424. 
High Court Told Property Values Have 
Dropped, Landowners Challenge Waste 
Siting Commission; by Elise Rose- 
Ces Bs © a seinncvecasedannnse p. 256. 
Industry Cleans Up with ECRA; So Do 
Lawyers; by Henry Gottlieb, Feb. 9 p. 
309. 


EYE ON THE COURTS BY KATHY 


BARRETT CARTER 

The Attorney-Client Privilege Lives 
(Maybe); Feb. 2 ........cccccceees p. 267. 
The Efforts of the Warren County 
Prosecutors; March 9 ............ p. 590. 
Death Penalty Cases Are Too Serious to 
BOUL FAEEE BD «ce vcnenacccicnncash p. 926. 
A Mother’s Pain Remains Long After a 
Veeeeet; May 11 ....c..cccsecees p. 1153. 
A Pursuit That Shouldn’t Be Labeled 
I OUND BF secccscccescbaces p. 1475. 
FAMILY LAW 


Court Clarifies Key Pension Issue in 
Divorces; by Suzanne Riss, Feb. 23 p. 
425. 


FARR, ASA 

Farr Close to Some Real Characters; by 
Kathleen Bird, May 25 ........ p. 1308 
FIRST AMENDMENT 


Court Backs Reporter’s Refusal to Tes- 
tify, Justices: News Gathering Could Be 
Hampered if Media Are Seen as Arm of 
the Prosecution; by Elise Rosenblum, 
IEE. ‘nabssicndidscbacuansteenienion p. 256. 


FOR THE RECORD 

Ethics — 

Ethical Dilemma: Truth v. Presentation; 
by Alfred M. Wolin, June 29 p. 1626. 
Excerpts From Decision on Sentencing 
MCI. Be. Vuidsiddicccercciaver’ p. 259. 
Freedom of Information — 

Opinion in a Student’s Suit Against the 


4 Perr p. 376. 
Judisdiction — 

Rehnquist Calls for Curbs on Federal 
Jurisdiction; Feb. 23 ............. p. 427. 


Sex Discrimnation — 

Sexism: A Social Virus that Infects Us 
All; by Alan B. Handler, June 15 p. 
1467. 


FRAUD 

Court OKs Fee Procedure in Consumer 
Cases; by Samuel G. Adler, Jan. 26 p. 
144. 

Mystery Millionaire’s Fraud Suit; by 
Kathleen Bird, May 25 ........ p. 1289. 


HIGGINBOTHAM, A. LEON 

Higginbotham Speech: Apartheid Has 
Some Roots in American Legal Soil; by 
Robert Stack, March 16 ......... p. 641. 





HOUSING 

Court Ends Mt. Laurel Assignment 
System; by Suzanne Riss, Jan. 5 . p. 5. 
Court Says Clear Notice is Needed for 
Eviction; by David Brooks, Jan. 5 p. 
3 


Judges Say Zoning Benefits Must Be 
Provided if Developers Are Charged, 
Court Invalidates Fees for Mt. Laurel 
Housing; by Kathleen Bird, April 6p. 
857. 

Mt. Laurel Maneuvering, Bill Would 
Prevent Demolition of Homes to Free 
Land for High-Density Housing; by 
Suzanne Riss, Jan. 5 ................ p. 1. 


INSURANCE 

Letter from Wolfe Backs Verbal 
Threshold Efforts; by Tracy Schroth, 
SME shachhcitecbinncsndcenhe teste p. 257. 
Merin, Trial Lawyers Spar “Again, Ad- 
vice to Clients on Car Insurance is at 
Issue; by Kathleen Bird, Jan. 12 pp. 
45. 

Insurance Chief Had Questioned Letters 
on Tort Law Options, Firm Sues Merin 
for Attacking Advice to Clients; by 
Ronald J. Fleury, May 25 .... p. 1291. 
Insurer Tries Fixed-Fee Legal Billing; 
by Sam Adler, April 20 ......... p. 972. 
Panel: Letters on Car Insurance Are 
Not Unethical, Court’s Advertising 
Committee Rejects Complaints by 
Merin Against Three Firms; by Kath- 


leen Bird, March 16 ............. p. 639. 
JUDICIARY 

A Look at the State’s New Judges, June 
Bt deciptinssenpinebladipestexghsecwn p. 1636. 


Chief Justice Misses Host of Court 
Sessions, Wife’s Illness Leads Wilentz 
to Hear Many Cases on Tape; by 
Kathleen Bird, March 9 ......... p. 577. 
Dona!d Coburn of Essex County, 
Speedy Judge Dead Last in Demeanor; 
by Henry Gottlieb, Jan. 26 ..... p. 161. 
Efficiency of Appeals System is at Is- 
sue; by David Brooks, May 25 pp. 
1293. 


‘Gibson: An All-Star on the Bench; by 


Suzanne Riss, Jan. 26 ........... p. 161. 
Haines: Forging Ahead Into Unmapped 
Areas; by Kathleen Bird, Jan. 26  p. 
159. 

Has Yaccarino Been Punished Enough? 
Former Judge Asks Court Not to Disbar 
Him; by Kathleen Bird, Feb. 23  p. 
423. 

How the Court Evaluates the Judges; by 
David Brooks, Jan. 26 ........... p. 159. 
Judging the Judges, Survey Shows 
Lawyers Rate Haines, Serpentelli 
Highest; Most Jurists in N.J. Viewed as 
Competent, Knowledgeable; by David 
pe Ss eee p. 141. 
Justices to Consider Disbarring Ousted 
Judge; by Kathleen Bird, Jan. 26 p. 
143. 

Kean Backs Takeover of Court Costs, 
But Proposal Still Faces Uncertain Fate 
in Assembly; by Suzanne Riss, Feb. 2 
p. 253. 

Lowest Score in the State, Polito’s 
Performance Panned in Bergen; by 
David Brooks, Jan. 26 ........... p. 162. 
Not Just Another Rental Dispute, AOC 
Offers More for Court Space, but Essex 
County Hangs Tough; by Samuel G. 
pO Nee p. 493. 
Opposition to Adjuncts Plan is Increas- 
ing, State Bar, Six County Bars Form- 
ally Protest Proposal; by Tracy Schroth, 
BS. BP. sncecsshabenscqonaciessnssecas p. 93. 
Rejected Judicial Nominee Criticizes 
ABA Process, Pennsylvania Lawyer 
Says Religion and Politics Killed His 
Chances; by Anne Kornhauser, April 13 
npievobnnperesbbeubnadsianaapenuipisiees p. 916. 
Remember All Those Judicial Vac- 
ancies? They’re Being Filled; by Ronald 
J. Fleury, June 29 .............. p. 1621. 
Say a Fourth Judge is Needed in 
County, In Susex, Lawyers Wait for 
Cases to Move; by Elise Rosenblum, 
MM © cntencdcqnghadiacsasmnesaneee p. 1083. 
Senior Federal Judges Pitch in on Court 
Load; by Tom Watson, June 29  p. 
1624. 

Serpentelli: Building on the Mount 
Laurel Case; by Tracy Schroth, Jan. 26 
debcdiahitnagbeiaeteatinteteneihesiretien p. 160. 
U.S. Judges Unhappy over Pay Bill 
Loss, Say Linking Their Raise with 
Congress’ Was Fatal; by Suzanne Riss, 





A TE -vexenckngeeheads ceneveacceii p. 365. 
Wilentz Undecided on Bench-Bar 
Agreements, ... And Burlington’s Pro- 
gram Has No Followers; by David 
Fy BIE WD sides rcccescsscces p. 1403. 


JURIES 

Lawyers in the Jury Box, Many Are 
Called, a Few Chosen; by Ronald J. 
Fieury, SURG ZZ ......ccccsccseee p. 1549. 


KATZENBACH, NICHOLAS 
Katzenbach: Finding a Niche at Riker, 
Danzig; by Henry Gottlieb, Jan. 19 p. 
93. 


KIMMELMAN, IRWIN 

Back to the Bench, Kimmelman Re- 
turning to His Only True Love; by 
David Brooks, June 15 ........ p. 1465. 


LANDLORD-TENANT 

A Day in the Life of Landlord-Tenant 
Court; by Elise Rosenblum, June 8 p. 
1404. 

Tenants Lose Ruling on Condo Con- 
version; by Elise Rosenblum, June 22 
p. 1553. 


LAW AND TECHNOLOGY 

A Look at Personal Information Man- 
ages; by Lee Keough, Feb. 23 . p. 482. 
Computer Industry Trade Show Offers 
Glimpse of Future; by Mark J. Welch 
and Barry D. Bayer, Feb. 23 .. p. 478. 
Examining Legal Technology Myths; by 
Cary Griffith, Feb. 23 ........... p. 483. 
Getting Software for New Jersey Use; 
by Madelyn Yucht and Judith Colton, 
a Corrs p. 489. 
How to Budget for a Computer System; 
by Peter J. Lucatuorto, Feb. 23 _ p. 
480. 

Stopping Unauthorized Use of Software; 
by Gary Oberst, Feb. 23 ........ p. 488. 
The Use of PCs and the Practice of 
Law; by Cary Griffith, Feb. 23 p. 
481. 

UNIX Systems and Networks; by Gary 
. 4. f : eee p. 486. 
VDTs and Concerns Regarding Health; 
by Mark J. Welch and Barry D. Bayer, 
FD AO cnvcndayesstisessthsacobinees p. 491. 


LAW CLERKS 

Low Pay Won’t Keep the Clerks Away, 
Graduates See Payout Down the Road, 
But Some Partners Wonder; by Samuel 


Sy Ps MN BE cedadsdgebusscsive p. 93. 
LAW FIRMS 

Clapp & Eisenberg Changes Course; by 
Henry Gottlieb, June 22 ....... p. 1549. 


Dilworth Paxson Makes ‘Speculative’ 
Move, Philly Firm Shuns Suburbs, 
Opens Camden Office; by Ronald J. 
Fleury, May 18 ................. p. 1213. 
Large N.Y. Firm Opens N.J. Office in 
Clifton; by Ronald J. Fleury, May 4 p. 
1085. 

McCarter Partner Lured to 550-Lawyer 
N.Y. Firm; by Gavin Smith, June 1p. 
1352. 

Pitney Dumped From Lucrative Case, 
Judge Rules Trash Matter a Conflict for 
Associate; by Henry Gottlieb, June 29 
p. 1621. 


LAW LICENSES 

Court Says Finis to Anno Domini; by 
Suzanne Riss, April 13 .......... p. 913. 
LAW OFFICE MANAGEMENT 


Marketing Administration for Midsize 
Firms; by Robert W. Denney, Jan. 12 
p. 58. 

Partnerships: When a Handshake Won’t 
Do; by Sara Seigle, Feb. 9 ..... p. 319. 
Down with Cash Accounting, Up with 


‘Accrual; by Peter Skomorowsky, March 


eseusudsenicenhiangbuanpsigetshbassen p. 591. 
Passing the Torch of Expertise in a Law 
Firm; by Gerald P. Seid, May 18 p. 
1222. 

Death Benefits: Dealing With the In- 
evitable; by Helen O’Connor, June 29 
p. 1634. 


LEGAL CLINICS 

15th Anniversary, Women’s Clinic 
Adapts to a Changing Society; by Tracy 
Schroth, March 30 ............... p. 761. 
Mentor Program Reaches Out to High 





Schoolers; by Maria Cristiano, April 6 
p. 856. 


LEGAL ECONOMICS 

Day Laborers, For Per Diem Lawyers, 
Cash Flow and Freedom; by Samuel G. 
Be PN hived ss dainkescscdteane p. 309. 
Flexible Hours Becoming Hiring Lure, 
ABA Panel Member Says Firms Should 
be Prepared; by Kathleen Bird, May 25 
shee dapedbsecedwnnciiytettildeentoesia p. 1292. 
Starting Salaries Leveling Off, Some 
Large Firms Giving Small Increases; 
Bonuses, Allowances Gaining In Pop- 
ularity; by David Brooks, March 2 p. 
493. 

The Sums of Summertime, Associates 
Get Small Salary Boost, While Boosters 
Sell Them on N.J.; by Ronald J. 
FIOUEY, FORD TE ..cocccscccssecsess p. 1349. 


LEGAL FEES 

Redistricting Fee Feud Drages On, 
State Readies $220,000; Hellring Seeks 
More; by Henry Gottlieb, Feb. 16 p. 
365. 

School Board Hires Degnan in Legal 
Fees Fight, Judge Ordered Jersey City 
to Stop Paying N.Y Firm; by David 
Brooks, May 18 ................. p. 1211. 


LEGAL SERVICES 

The Calm After the Storm at Essex- 
Newark, But Critics Knock Legal Ser- 
vices’ Staff Morale and Pay; by David 
SG: FOR: ID: icc cdicssciicnis p. 47. 
Will Bush Rescue Embattled Legal 
Services Corp.? President is Expected 
to Make His LSC Board Selections 
Soon; by Anne Kornhauser, Feb. 9p. 
312. 


LIABILITY 
Bill to Structure Huge Medical Awards 
is Held; by David Brooks, Feb. 16 p. 
367. 
Court: Dissenting Jurors Can Decide 
Damages, Ruling is Expected to Help 
Prevent Mistrials in Six-Juror Civil 
Cases; by David Brooks, Feb. 9p. 
311. 
Court Places DPT Warning Onus on 
Doctors, The Burden is not on Drug 
Companies, Justices Say; by Suzanne 
TRIG, PARTE BP oes Kendisscdicceess p. 1028. 
Court to Hear Enhanced Risk of Cancer 
Case, Plaintiff Worked With Asbestos; 
by Elise Rosenblum, Feb. 9 .... p. 309. 
Du Pont a Loser in Key Employee- 
Health Case; by Elise Rosenblum, June 
bidbhaceckhabauebededexdednaneinacte p. 1405. 
Federal Judge Rules Unrestricted Puni- 
tive Damages Are Improper; by Henry 
Gottlieb and Robert Seidenstein, March 
ED pussccsnabstdhasdpecssecndtinsisses p. 637. 
Filtering Out the Cases, Unsettled 
Questions, Litigation Costs Put Tobacco 
Suits on Hold; by Elise Rosenblum, 
DNA ED cdtcackbanacendegshntcesig p. 701. 
Insurers Win Key Pollution Decision; 
by Elise Rosenblum, April 20 . p. 969. 


LIBEL 

Shocked to See Her Own Obituary, She 
Sues; by Elise Rosenblum, Jan. 19 p. 
96. 


LOCAL GOVERNMENT 
Bar Helps Kill Proposed Change in 
Bidding Law; by Tracy Schroth, March 


Be nniatbesestieisnabbisvinnincess p. 759. 
MALPRACTICE 

And Now, Malpractice Insurance for 
Judges, Most N.J. Jurists Aren’t 


Wooried, But 41 Have Liability Cov- 
erage; by Tracy Schroth, June 8p. 
1401. 


MATRIMONIAL 

Distribution of Asset Upheld in Divorce 
Case, For Piscopo, Celebrity Goodwill 
Has Its Price; by Ronald J. Fleury, 
SN BE. debasidncccecescdcticcesocce p. 1143. 


MILLER, JOHN L. JR. 
Judge Dies 3 Weeks After Fraud Ver- 
dict; by Suzanne Riss, Jan. 12 .. p. 49. 


NEW JERSEY FEDERAL PRAC- 
TICE BY ROBERT E. BARTKUS 

Court Upholds Forum-Selection 
Clauses; Jan. 19 ................+. p. 102. 
Decisions from Arbitration to Transfer 
Motions; April 6 ................- p. 862. 
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NEW JERSEY STATE BAR AS- 
SOCIATION 

Bar Bylaws Proposal Criticized, 
Amendment to Make Changes Harder 
Seen as Stifling Minorities; by Kathleen 
) es ac p. 1025. 
Bar Rejects Outspoken Candidate as 
Trustee, Fauntleroy, Cabello Picked for 
Two New Minority Seats; by Tracy 
Schroth, Funes ZF... css sie ceccses p. 1623. 
Proposed Bar Budget Funds AOC 
Overseer, Association Seeks More Say 
in Court Rules and Orders; by Henry 
Gottlieb, May 18 ..... suneaagties p. 1209. 
State Bar Opens Door, Shuts Another, 
OKs Board Seats for the Under- 
represented; Makes Bylaws Changes 
Harder; by Kathleen Bird, May 25 p. 
1289. 


OBITUARIES 

Former Justice Nathan Jacobs Dies at 
83; by David Brooks, Feb. 2 .. p. 255. 
Had Served as an Acting Supreme 
Court Justice, Former Judge Milton 
Conford Dies at 80; by Elise Rose- 
Gs MARCI SD  ovnciscecscssaces p. 760. 
Jacqueline Wilentz, Artist, Dies at 61; 
by Elise Rosenblum, April 6 ... p. 857. 
Judge Hunter Dies; Served on 3rd Cir- 
cuit; by Kathleen Bird, Feb. 23 p. 
425. 





OP-ED 

A Chilean Lawyer in the American 
Legal System; by Claudio Diaz, April 
13 p. 919. 
A Farewill to Arms?; by George W. 
oD RT ree p. 1214. 
Automatic Disbarment: Simplistic and 
WPS FUMES vis ncvvngssccccesss p. 1354. 
Avoiding a Strangulation of Justice; by 
Melville D. Miller Jr. and Douglas S. 
Eakeley; May 11 ................ p. 1146. 
Performance, Not Perfection; by Walter 
Pe Pee p. 706. 
Pollard: A Victim of an Injustice; by 
Myron W. Kronisch, May 4 . p. 1086. 
Putting Some Proper Limits on the 
DEP; by Marsha Wolf and Lewis 
Goldshore, May 25 ............. p. 1294. 
Reflections from the North Country, 
Practicing Law in Vermont: Keep a Tie 
Handy; by Bertram Polow, April 20 p. 
975. 


PERRETTI, PETER 

For Perretti, A Year in Trenton, Choice 
for Attorney General Not Known to 
Politicians; by David Brooks, Feb. 2 
p. 253. 


PERSONAL FINANCE 
An Alternative Approach to Employee 
Benefits; by Thomas W. Meagher, June 





EE sebaciginbicancdgacsatObasedcbine p. 1610. 
Deferring Gains Through Multiple-Party 
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